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Let me start by disclosing that I have a rather idiosyncratic take on this matter. As I grow older, 

and as our constitutional democracy progresses in fits and starts, I find myself becoming 

skeptical about the prospects of law transforming the nature and character of our society for 

the better or at least to realise the ideals set out in the Constitution.  I also disclose that I also 

subject myself to a rationality and ethical check against becoming a rather grumpy and cynical 

old man. In other words, I need to continue to believe as I have always done that it is possible 

to transform society for the better, and that as a citizen it is my duty to be part of society’s 

efforts to be better than the past was. 

 

I am old enough to know that the struggle that was waged against apartheid was predicated 

on the belief that our destiny as South Africans was a societal ethos radically opposed to and 

qualitatively different from that which British colonialism and apartheid had made of 

humanity in our country. I also realise that not everything in traditional indigenous African 

society was ideal, but I recognize that like all societies it was bound to develop into something 

whose advancement we could take responsibility for. I was moved to be part of the struggle 

against apartheid not so much because apartheid had to come to an end (of course, it did), 

neither did I take the view that anything else thereafter would do. The struggle against 

apartheid was a moral project. As a young activist of my time I reasoned that we deserved to 

become more wholly human: to live in equality, to promote development and sustainability, 

to create a just relationship with all humanity and with the world that environed us; to seek 

peace and justice for all; to amass the wealth of the land justly, and to be responsible about 

the development and distribution of the resources  of the land. In effect that was the only 

means whereby South Africans could prosper and be at peace. 
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Where I am today, though, is that not only do I have the sense that for many of our leaders, 

the purpose of living is more about ascendancy and material acquisitions for its own sake; 

and the inequality and suffering of many does not seem to disturb the conscience. Instead we 

have become an aggressively filthy, selfish, individualistic and greedy society that cares only 

for itself and its own. For one thing one would have hoped that “freedom in our lifetime” 

would bring benefits like peace and security, less inclination towards crime and criminality, a 

more equal sharing of the goods of the earth, a more caring society that provides 

opportunities in health and education, in death and dying. 

 

Like many I have watched this nation go through the convulsions of moral outrage about the 

violations of those values that we had understood that our new democratic ideals defined: 

honesty, we leave nobody behind, we lift others as we rise – in other words a moral and 

humane society. More alarmingly, we produced leaders who were outrageously immoral, 

who had no belief in the moral system we sought to establish – were not interested in 

democracy or to subject themselves to democratic and constitutional accountability, who 

manipulated and violated all systems of law to suit their own ends and who raided the public 

purse not to make the life and being of the state better but to amass wealth for themselves 

and their own; and who engaged power for the sole purpose of protecting themselves from 

public scrutiny. We have been on the precipice towards an autocratic, feudal society. 

 

We knew that women were being raped, that children were being abused, that far too many 

of us were becoming visibly rich without accounting for the source of their wealth; that our 

streets were no longer safe; our own homes had become not our castles but more like our 

prisons, often invaded by criminality and all forms of inhumanity. We knew that public 

resources were being stolen; used not so much to make sure that our children went to school 

and schools were a safe learning environment; and the sick and poor and vulnerable were 

attended to; that the poor were in decent housing; and that the young were loved and 

allowed to grow, and the elderly cared for and loved. Society had organized itself into power 

cliques and political elites. We were not innocent bystanders, but far too many of us were 

complicit by our silence and by aiding and abetting such wanton criminality. 
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Through all of this, it seems to me, that far too many of us live as if these matters are not 

happening. We are in denial, or we have ceased to believe any longer in that which propelled 

our struggle. In the midst of an economic crisis South Africans accumulate debt, workers 

demand even more pay even as employment is diminishing; the rich indulge in lavish lifestyles 

as if there is no tomorrow. The thieves and looters have a field day, rather like whales chasing 

a sardine rush on the Wild Coast. Like the Cuban writer, Leonardo Padura1 who in his 

biographical novel on the life of Leon Trotsky, says this, talking about the Stalinist years in the 

Soviet Union, “the great utopia was corrupted, that process in which so many invested their 

hopes and in which so many lost their dreams, years and even blood and lives” (2014:574). 

Elsewhere Padura observes that such a society degenerates in its ideals when “thinking” is 

criminalized. Padura records reflectively a conversation between Ramon, the assassin of 

Trotsky in Mexico now presumably safely back in Moscow and Leonid, Russian agent who 

recruited him and remained his handler throughout but then both of them were experiencing 

bleak fortunes and living in fear: 

“Think”, Leonid said, and pointed at the sky, more or less from where the supposed 
order to think something should come. “Here, people almost never think, Ramon! 
Thinking is a luxury that is forbidden to the survivors… To escape the fear it has always 
been best not to think. You don’t exist, Ramon, neither do I…” (2013:526). 

 

I say this only to record that as one trained in the heyday of confidence in law even under the 

conditions of apartheid, we held that law could become the means by which we transform 

society and liberate then oppressed from the clutches of apartheid. I have now come to the 

realization that law, all law, is more about how it projects the interests of those in power, 

how law is unable to help society to realise to its own ideals. Somehow, law is incapable of 

transformation of itself and of society at large. I draw from an illuminating paper by an Israeli 

scholar of jurisprudence, Raef Zreik2. I come from the rights tradition championed by Ronald 

Dworkin. However, Duncan Kennedy raises doubts about Dworkin’s confident assertions 

about rights and law. He questions Dworkin’s the centerpiece of his jurisprudence, namely, 

“The law’s integrity”, the idea that law is truthful, consistent and has a means of deriving right 

answers to intricate questions. Kennedy insists that law is open in nature and he believes in 

                                                      
1 The Man Who Loved Dogs; 2013; Bitter Lemon Press, London. 
2 Ronald Dworkin and Duncan Kennedy: Two Views of Interpretation; Canadian Journal of Law and 
Jurisprudence; XXII, No 1, February 2019; 195-234.  
. 



 4 

the essential manipulability of legal instruments. In contrast to law’s integrity, Kennedy posits 

a “radical indeterminacy”. For him “rights reasoning is ideological and instrumental… law 

seeks to put a smooth face to a harsh, messy and ugly reality.” I am not sure where this puts 

me. It is definitely in an uncomfortable place! 

 

The principles of constitutionality and law soon become sedated and the people become 

subjects who conform and comply. I am troubled that our society has just not been able to 

eliminate racism, tribalism – and that race essentialism and ethnic chauvinism are very much 

part of our South African discourse. I am troubled that leaders in society still speak about 

race, as if they were reading straight out of the script of Hendrik Verwoerd. The non-debate 

about Land is a case in point! In 25 years of democracy far too many of our people go to bed 

hungry at night, and some die in the streets. Our criminal justice system does not appear to 

have dealt a decisive blow to injustice. At higher education institutions we seem to be 

producing educated thugs rather than reasoning and argumentative intellectuals imbued in a 

culture of decency. Our schools are earning a reputation as blackboard jungles, where 

teachers and learners are literally at each other’s throats and our children die of violence at 

the hands of their fellow learners is not uncommon. Watching the shenanigans that reveal 

themselves on our TV screens in the Zondo Commission, the PIC, VBS, Eskom and I ask myself 

where do these people come from? It reads like stuff out of a novel, or a soapie to entertain 

and to numb our sensitivity. It reads like a horror movie, the story of our lives! 

 

WEB duBois3, in a critique of the Reconstruction Period in American history following the ̀ civil 

war – a period that saw the freedom of slaves, but who continued to face the challenge of 

both living like freemen and women, and yet not being accepted as such, In DuBois’ language 

the negroes had to learn to be truly free. DuBois says that “public reasoning qua citizenship” 

teaches a nation the value of its own ideals leading to the democratic development of the 

ante-bellum United States…” What I understand by this is that Black people freed from slavery 

remain enslaved as long as they fail to reason their freedom and to live it in a manner that 

challenges the democratic pretensions of America. For him this was to claim recognition of 

                                                      
3 Elvira Basevich: WEB duBois’ Critique of Radical Reconstruction (1865-1877): A Hegelian Approach to 
American Hegemony; Philosophy and Social Criticism, 1-18, 2018. 
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“birthright” to mount a legitimate challenge to the “institutional rationality of ethical life for 

the sake of realizing the civic equality of all.” Michael Neocosmos says much the same thing 

about contemporary South Africa in his award-winning book, Thinking Freedom in Africa: 

Towards a Theory of Emancipatory Politics (Wits University Press, 2016). 

 

This means that the realization of freedom as freeness, does not depend on institutions or 

traditions because by their nature such institutions and traditions are never the instruments 

of freedom in the first place. It has to do with the reasoned mind of resistance and challenge 

to the normative  instruments of establishment. In a very real sense we have lost that passion 

for freedom that once propelled so many of us in our young lives to give up everything. To 

make matters worse that has happened so son even within living memory of those struggles, 

even for some of those who presumably participated in them. It is a case of pathological 

amnesia, if ever there was one.  If law is to have any meaning at all, I suggest, it will then have 

to be the means by which South Africans are reminded of the need constantly to refresh our 

ideals and to realise them in our ordinary daily lives. 

 

I want to suggest also that in 25 years we have lost the idealism, the power of seeking and 

believing only in the best that is possible, and to make possible that which is obscure and 

suppressed. Democracy has lost its transformative meaning, and law is no longer a tool for 

the realization of democracy’s highest aspirations. Let me put it bluntly. The battle that is 

waging in our country right now, is about whether we believe any longer if ever we did, that 

it is possible for this society to find it within itself to build the bridges necessary to make a 

common life possible, and to become something functionally and fundamentally better than 

that which we inherited. WEB duBois puts it this way: 

… the public assertion of rights and social privileges ethically appropriate to citizenship 
puts citizens in conflict with each other about the ideal of normative mutuality that 
should come to define their civic community and direct positive activities of the state.” 
 

There is no longer an appetite, I observe, to search for and to share this “normative 
mutuality”. That may explain the reason that South Africans are generally angry, aggressive, 
complaining and do nothing but sing and dance in protest! 
 

I read the Manifestos of the political parties, and I think it is a case of words, words, and more 

words…, and promises and, more promises…! I despair because I also think that none of them, 
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not even the majority party that ought to know better, are taking us into their confidence 

about the true state of this nation. I am often reminded of Amilcar Cabral4:   

Hide nothing from the masses of our people. Tell no lies. Expose lies whenever they 
are told. Mask no difficulties, mistakes, failures. Claim no easy victories…  

 

Truth telling is a revolutionary duty. They are not telling us that this is a broken nation, a 

dysfunctional system of law and public administration, a people at war with themselves. They 

do not call us to united action to “build, build, and rebuild…” They are not rallying this nation 

into unity about a common purpose and a shared future. They are not reminding us of our 

highest ideals and the most sacred responsibility we have held so dear and that has brought 

us to freedom. Somehow, we are sold the illusion that more of the same will save us. I do not 

believe it. Again, taking a leaf out of Cabral, we are reminded that to achieve results we must 

be clear and independent in our thought and action. He says to PAIGC, for example, that the 

Party in order to succeed and have value 

We have been capable and must constantly be more so, of thinking deeply about our 
problems so as to be able to act correctly, to act strongly so as to be able to think more 
correctly (2008:114). 

 

That is what I am missing in South Africa today. To be candid that is exactly what brought us 

to the morass and quagmire of failure that we have been in the last decade. If we are not 

careful, history is capable of repeating itself. 

 

As I end this, I have three things to say about the shape of our future as a nation under law 

and the Constitution. First, that we must reclaim our Freedom. Somehow, we need to believe 

that 1994 marked a state of freedom for all in our country (and not for some!). We must never 

look back like the wife of Lot. We must shape and give meaning to our freedom because 

nobody else will. We must understand clearly that our freedom is a collective responsibility. 

Second, we must recover and articulate the vision. We have lost the vision, and we are no 

longer propelled by the idealism that captures the imagination. That vision, I believe, is stated 

in the Constitution: 

South Africa is one, sovereign, democratic state founded on the following values: 

                                                      
4 Maurice Taonezvi Vambe and Abebe Zegeye: Amilcar Cabral: Unity & Struggle – Speeches and Writings; 2008, 
Unisa Press, Pretoria. 
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(a) Human dignity, the achievement of equality and the advancement of human rights 
and freedoms. 

(b) Non-racialism and non-sexism… 
 

We are no longer capable of taking and reflecting intelligently about the National Question 

and about social cohesion. We have become even more of a divided, racially stratified , 

tribalized and ethnically chauvinistic society than we ever have been under apartheid. 

Apartheid, as Steve Biko used to say, was not only a leveler but it was also a unifier towards 

a common patriotism. We have no policies in place, that I am aware of, that critically and 

aggressively promote intelligently and meaningfully social cohesion and a common 

nationhood. We bemoan the past, but we fail to live our vision for the future. We need 

courage and boldness about addressing ad eliminating all forms of inequality. In 25 years, 

where there had been progress, we have since seen the reversal of our fortunes especially in 

the last decade. We need law and democracy that works for the people. There are far too 

many people in our country who believe that politics is a dirty game, that law cannot be 

trusted, and that church is where evil reigns supreme. The result is effective anarchy! We 

must take steps seriously to help society to assert its humanity and strive for the integrity of 

the human person. For that to happen in a liberating manner we must be reminded of our 

civic responsibility. That must change if we are to have any future. 

 

The starting point, I believe, is exactly where Amilcar Cabral and PAIGC resolved to lay the 

foundations for the Party: 

The best sons and daughters of our land must lead our party, our people…. Our 
struggle demands enlightened leadership and we have said the best sons and 
daughters of our land must lead (2008:105). 

 
We are wont to do the opposite. We elect the least capable of us to become Presidents and 
our representatives in Parliament, and the ignorant to run our state enterprises. And then, 
we cry foul! 
 
 
 
Benoni, 15 March 2019. 


