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                                         4 October 2005      

 
Prof Saleem Badat 
Chief  Executive Officer  
Council on Higher Education 
P O Box 13354 
Pretoria 
0126 
 
Dear Prof Badat 
 
INVITATION TO MAKE SUBMISSIONS/PRESENTATIONS TO THE CHE’s TASK TEAM 
ON SA GOVERNMENT INVOLVEMENT AND REGULATION OF HIGHER EDUCATION, 
INSTITUTIONAL AUTONOMY IN ACADEMIC FREEDOM 
 

My previous correspondence dated 30 August 2005 refers. Two papers by members of the academic 
staff of the North-West University are attached hereto and serves as background to the following notes 
for consideration by the Task Team: 

 

(1) Academic freedom is a fourfold right of a university to determine for itself on academic grounds 

who may teach, what may be taught, how it shall be taught, and who may be admitted to study.  

The right to academic freedom of individual scholars entails the freedom within the law to question 

and test received wisdom, and to put forward new ideas and controversial or unpopular opinions 

without placing themselves in jeopardy of losing their jobs or privileges they may have at their 

institutions.  Its protection, like that of any other right, is not dependent on popular, majority or 

government approval. 

 

(2) Although pressures to limit critical inquiry and academic debate can come from diverse quarters, 

the arbitrary exercise of government power continues to represent the most significant threat to 

the academic community.  Regarding government funding of universities, it cannot be said that a 

university has a right to a particular level of government funding.  The question is however:  what 

does the government "buy" by providing a university with funds?  The answer is quite simple:  

government money only buys the benefits of scholarship to itself and to the nation if the conditions 

of the grant are not such that scholarship itself is inhibited or destroyed thereby.  Such inhibition 

and destruction occurs when and to the extent that any element of academic freedom is impinged. 
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(3) Academic freedom is a sensitive barometer of a government’s respect for human rights in general.  

International human rights standards, therefore, offer academics a principled basis for resisting 

political pressures and defending the institutional autonomy necessary for academic excellence. 

 

(4) As the country locates itself in this network of global exchanges and interactions, higher education 

will have to produce the skills and technological innovations necessary for successful economic 

participation in the global market. It must also socialise a new generation with the requisite cultural 

values and communication competencies to become citizens of an international and global 

community. 

 

(5) The transformation of higher education should not be given a primarily politicized, backward-

looking, remedial meaning of correcting the wrongs of the past.  Emphasis should also be placed 

on transformation of the university aimed at changing the way it functions in order to maintain its 

future relevance in the globalized world of knowledge.  To achieve transformation to the 

entrepreneurial university, Clark identifies five key elements:  a strengthened steering core, an 

expanded developmental periphery, a diversified funding base, a stimulated academic heartland 

and an integrated entrepreneurial culture. 

 

(6) Academic freedom and effective practical involvement of higher education in the development of 

society depends heavily on the continuity of an independent academic community characterized 

by respect for varying political, social, and scientific ideas within a context of scholastic excellence. 

 

(7) Finally, in the context of the Task Team's project, we would like to emphasize the points made by 

HESA in its response of July 2005 to the President's Working Group Discussion Paper on the 

challenges facing higher education, and especially paragraph 16 of the Response: 

. . . the one feature of these recommendations [made in the President's Working Group Discussion 

Paper] that stands out is the perceived need for “a short-term emergency plan” (55). This suggestion will, 

no doubt, be viewed with some trepidation; hardly surprising given the all-consuming internal exercise 

that was the merger process and that has created the most extensive  structural reconfiguration in the 

history of higher education. Indeed, since 1998, the sector has been subjected by a raft of policies that 

have impacted on every aspect of the higher education project. And yet in spite of – or because of – this 

compulsive policy attention, the sector is seen, from the outside at least, as under-performing. Perhaps it 

can best be articulated by suggesting that higher education policy to date has concerned itself with 

compliance, with dismantling apartheid structures and ideologies and with achieving greater access and 

equity. What it has not focussed on sufficiently is the dreaming of its future. While this will involve the 

sector’s performance, outcomes and efficiency, it will also have implications for its fundamental re-

positioning in South Africa, the region and the continent. 

 

 



 

(8) It goes without saying that much more may be said about the subject.  Opportunities to raise 

further points at forums established by the Task Team will naturally be welcomed. 

 
Thank you again for the invitation and we wish you all of the best on this important endeavour. 
 
 
Kind regards, 
 
 

 
 
Theuns Eloff 
Vice-Chancellor 
 
cc Ms Ashley Symes 
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IS THERE A CONFLICT BETWEEN THE SEARCH FOR NATIONAL 

RELEVANCY AND ACADEMIC FREEDOM IN HIGHER EDUCATION IN 

SOUTH AFRICA? 

 

H.O. Kaya (Faculty of Human and Social Sciences, North West University-

Mafikeng Campus) 

 

Introduction 

The victory over the apartheid state in 1994 set policy makers in all spheres of public 

life the major task of transforming the social, political, economic and cultural 

institutions of South Africa to bring them in line with the imperatives of a new 

democratic order. Like other institutions under apartheid, higher education was used 

as a tool of discrimination, oppression and disempowerment of the majority of the 

people in the country. Therefore, central to the vision of transforming the higher 

education system is the establishment of a single, national co-ordinated system, which 

would meet the learning needs of all South Africans and the reconstruction and 

development needs of the society and economy. There is an increasing realization in 

South Africa that higher education has a great contribution to make in the provision of 

high-level skilled manpower for economic growth, eradication of poverty and job 

creation (CHE, 2000). 

Moreover, as articulated in the Education White Paper (1997), the South African 

economy is confronted with the formidable challenge of integrating itself into the 

competitive arena of international production and financial activities. As the country 

locates itself in this network of global exchanges and interactions, higher education 

will have to produce the skills and technological innovations necessary for successful 

economic participation in the global market. It must also socialise a new generation 

with the requisite cultural values and communication competencies to become citizens 

of an international and global community. 
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National Relevancy of Higher Education: The Philosophy of Practical 

Involvement 

 

At a conference held at Makerere University in Kampala in 1966 to discuss with 

overseas foundations and other potential donors on the future development of higher 

education in post independence East Africa, one head of state and Chancellor of one 

of the three constituent colleges of the University of East Africa by then, enunciated 

the two principles which were to guide the future of higher education. These 

principles were to be ‘relevance and excellence, in that order of priority’. According 

to him, should there ever be a conflict between the two principles, he would rather err 

on the side of relevance. In this discussion, he was concerned with the relevance of 

higher education to national goals and national identity in a developing African 

country and region (Mazrui, 1978). 

The former Minister of Education, Prof. Kader Asmal, had the following to say to the 

National Plan for Higher Education in post - apartheid South Africa (February 2001): 

 This National Plan outlines the framework and mechanisms for implementing 

 and realising the policy goals of the White Paper…………………. The 

 National Plan recognises the current strengths and weaknesses of the higher 

 education system and is based on a developmental approach that is intended to 

 guide institutions towards meeting the goals for the system as a whole.  Its 

 implementation will demand commitment and hard work from all 

 constituencies. ……… The people of our country deserve nothing less than a 

 quality higher education system, which responds to the equity and 

 development challenges that are critical to improving the quality of life of all 

 our people………………….. 

 

On the basis of the above cases, the common argument among most post-colonial 

African leaders including post-apartheid leaders in South Africa is that higher 

education and western education in general, suffer from two acute limitations. 

Western education is both too foreign and too rationalist. It is too foreign partly 

because it has emerged from foreign western educational and academic traditions, and 

 2



partly because a high proportion of the educational innovators are still western 

oriented. The higher education system itself is too rationalist for reasons connected 

with its western ancestry. The ethos of western higher education system puts a special 

premium on a form of rationality, which aspires to neutral universalism including 

freedom from external interference, especially from political demands. In this western 

perspective to be ‘scholarly’ and to be ‘scientific’ are sometimes interchangeable and 

includes a stance of detachment. This scientific detachment amounts to social 

disengagement from national goals and national socio-political aspirations. It is this 

equation of detachment with social disengagement, which has led to the debate 

between African governments and higher educational institutions on the role of 

academics in a developing society including   post-apartheid South Africa. Can post-

apartheid South Africa like other post-colonial African countries, afford pure 

academics? 

Taking into consideration the transformation goals of the higher education system in 

South Africa stipulated in the White Paper (1997) and the National Plan for Higher 

Education in post-apartheid South Africa, the most persistent moral imperative 

demanded by policy makers is one which seeks to establish for the higher education 

system and the university in particular, a social value and tradition of responsiveness 

to the practical national needs of the moment.  The major challenges facing the new 

democracy such as poverty eradication, economic growth and job creation, create a 

deeply felt compulsion among policy makers, to try to avert the risk of having a 

higher education system and a university life reduced to an orgy of thought. There is a 

feeling that students and academics who do not get involved in the life outside the 

university campus will become inadequately sensitive to the real developmental 

challenges of the country.  

Successive educational reformers in Africa have argued that African universities are 

not adequately involved in national building and development. This is a judgement 

that continues to be widely shared among men of affairs all over the continent. Even 

within the African universities themselves there are academics who are eager to tear 

themselves away from a conceptual ivory tower. They feel that the university is a 

little too distant from the society it serves. They aspire to reduce this distance. These 

are the advocates of the philosophy of practical involvement of the higher education 
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system in the socio-economic development Africa as opposed to those who advocate 

the philosophy of academic freedom and intellectual concentration. The philosophy of 

practical involvement is based on the belief that a student’s career is not complete 

unless he/she displays a readiness to get involved in some practical affairs of his/her 

society.  It is not enough that he/she engages in study and thought; he/she must also 

respond to the needs of the masses around him by a display of practical sympathy, and 

react against the ills of his/her community and his/her world with a moral 

commitment to reform.  It is argued that it is wrong for students to live in hazy mists 

of intellectual detachment and appear unaware of the fact that they are a privileged 

little group in an underprivileged society. A university should not be an ivory tower 

(Association for the Development of Education in Africa, 2005; Ake, 1985).      

Kasumi (2002) argues further that throughout the modern phase of its history, the 

university as an institution of higher learning has rested on a basic contradiction. The 

contradiction lies in the tension between academic freedom and academic democracy. 

Academic freedom includes within it the right to hold and express opinions, the right 

to teach and to be taught without external interference, the right of access to academic 

knowledge, and the right to participate in expanding the frontiers of knowledge. 

Academic democracy, on the other hand, concerns the process of decision-making 

within the academic institution, i.e. how widely distributed is the right of participation 

in decision-making? how effectively are the different interests within the institution 

represented within the structure of power?  In this context, academic freedom is 

primarily a matter of freedom from interference, whereas academic democracy 

concerns the right to participate. 

 

Makoto (2002) and Mazrui (1978) show that the university as an institution in the 

West attained a high level of academic freedom fairly early, but until the eruption of 

the student revolution in the 1960s there was relatively little academic democracy. 

Western universities were indeed centres of free discussion; to that extent they 

provided the atmosphere for academic freedom. But western universities were also 

basically hierarchical structures of authority, with institutions, which tended to keep 

out of effective power important sectors of opinions in the university were in conflict 

with the political and ideological needs of the moment. To that extent western 

universities were academically undemocratic. Even academic freedom itself was by 
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no means present from the beginning of the history of universities. On the contrary, it 

is a relatively recent phenomenon in the West. The history of university institutions 

was intimately connected at one time with religion and the constraints imposed by 

religion. Scholarship itself was overwhelmingly oriented towards theological issues, 

or restrained by theological considerations. Science had to serve God directly, or 

science could be charged with the sin of heresy. 

 

Academic Freedom in Higher Education and the Philosophy of Intellectual 

Concentration 

The philosophy of intellectual concentration is one, which believes that the business 

of a student at a university must be strictly that of a student. He/she concentrates 

his/her efforts on intellectual pursuits and attempt to make maximum academic use of 

his/her limited stay at his/her institution of higher learning. The advocates of this 

philosophy such as Barakha (2004) and Euben (2002) argue that there is some validity 

in the accusation of African universities being ivory towers. But the question that 

arises is whether a university in a developing environment like that of the new South 

Africa can ever avoid being an ivory tower? In a society in which the masses of the 

people like those in the former black homelands, are barely literate, and where there 

are very few institutions to compare with the university in technical and intellectual 

sophistication, the university becomes an isolated oasis in an academic desert. 

Given this fact, what are the implications for the black student? One possible stand to 

take is to insist that the student in such an environment must make the most of the 

intellectual opportunities at the university in the limited time that he/ she is going to 

spend there, particularly given the fact that many of the opportunities will be lost to 

him/her forever when he/she leaves the intellectual oasis for the broader academic 

wilderness of his/her country. But the opportunities for serving his/her people by 

practical involvement in the village are opportunities that will recur time and again in 

his/her life. The poverty of the villages/rural areas and townships will not disappear 

while the student is busy with intellectual pursuits at the university. But many of the 

university intellectual opportunities will indeed disappear from his/her life when later 

he/she finds himself more fully involved with alleviating the poverty of the masses. 
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The moral of this sociological situation is that the student must concentrate 

intellectually while he has a chance to do so in his/her brief three to five years a the 

university. 

Academic Freedom under International Law 

 Human Rights Watch (2005) states that academic freedom is more than just the 

freedom of academics to speak and write freely in their fields of specialty. It also 

recognizes the role that academics play as intellectual shapers of society. As such, 

academic freedom is a sensitive barometer of a government’s respect for human 

rights. Educational systems in general and universities in particular are public 

institutions, often dependant on government funding, and viewed by governments as 

potential instruments of national policy. Governments have considerable power to 

influence what takes place in schools and on university campuses, and a powerful 

incentive to wield that power. In apartheid South Africa, the white minority 

governmental power was used to ensure that the educational system reflected the 

values of state power holders and served their narrow political, economic and 

ideological interests. This led to violations of international human rights law, and 

obstructed the fulfillment of other civil, political, economic, social, and cultural rights.  

International law has long recognized the cardinal significance of the right to 

education and the importance of academic freedom in fulfilling this right. The right to 

education is enshrined in article 26(1) of the Universal Declaration of Human Rights, 

which simply states “Everyone has the right to education.” The International 

Covenant on Economic, Social and Cultural Rights (ICESCR) echoes this idea in 

article 13: “The States Parties to the present Covenant recognize the right of everyone 

to education.” Article 13 sets forth in some detail the right to education, the purpose 

and content of education, and the critical role of teachers and their associations in 

establishing and implementing national educational policies. The U.N. Committee on 

Economic, Social and Cultural Rights (ESCR Committee), responsible for 

authoritatively interpreting the content of the rights enumerated in the ICESCR, has 

explained the importance of the right to education thus: “Education is both a human 

right in itself and an indispensable means of realizing other human rights.”  
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The ESCR Committee has identified a clear link between academic freedom and 

fulfillment of the right to education: “the right to education can only be enjoyed if 

accompanied by the academic freedom of staff and students.” It is useful here to refer 

in full to the Committee’s definition of academic freedom: 

 Members of the academic community, individually or collectively, are free to 

 pursue, develop and transmit knowledge and ideas, through research, teaching, 

 study, discussion, documentation, production, creation or writing. Academic 

 freedom includes the liberty of individuals to express freely opinions about the 

 institution or system in which they work, to fulfill their functions without 

 discrimination or fear of repression by the State or any other actor, to 

 participate in professional or representative academic bodies, and to enjoy all 

 the internationally recognized human rights applicable to other individuals in 

 the same jurisdiction. 

 As set out by the Committee, academic freedom includes two sets of rights: 

 firstly, the individual rights of educators and their students, in particular the 

 rights to free expression and free association; and secondly, institutional 

 autonomy. Institutional autonomy is the collective right of the academic 

 community to conduct its own affairs in order to fulfill its central mission of 

 transmitting knowledge and information.  

International human rights standards, therefore, offer academics a principled basis for 

resisting political pressures and defending the institutional autonomy necessary for 

academic excellence. The most directly relevant right is freedom of expression, which 

includes "freedom to seek, receive and impart information and ideas of all kinds, 

regardless of frontiers." This is the bedrock of academic freedom. A university fulfills 

its mission including practical involvement in national building and socio-economic 

development, when academics are not forced to support an official line, an economic 

agenda, or a political ideology, but rather are free to use their talents to advance 

human knowledge and understanding.  
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Conclusion  

Although pressures to limit critical inquiry and academic debate can come from 

diverse quarters, the arbitrary exercise of government power continues to represent 

the most significant threat to the academic community. Because the great majority of 

universities around the world including in South Africa are public institutions or are 

dependent on government funding, governments have considerable power to influence 

what takes place on campus and an incentive to wield that power.  

Saunders (1998) emphasizes that academics in Africa including South Africa can and 

should be given opportunities, as a human right, to make a contribution to public 

awareness and understanding of the values served by free academic expression. To 

date, international attention to this basic right has understandably emphasized artistic 

freedom and freedom of the press, essential attributes of a free society. Relatively 

little attention, however, has been paid to the crucial role played by academic 

institutions, dedicated to inquiry, information, and ideas, in preserving and giving 

meaning to the right. This is based on the argument that academic freedom and 

effective practical involvement of higher education in the development of society 

depends heavily on the continuity of an independent academic community 

characterized by respect for varying political, social, and scientific ideas within a 

context of scholastic excellence. 
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ACADEMIC FREEDOM IN SOUTH AFRICA 
(Prof. F Venter – Dean of Law: North-West University: Potchefstroom campus) 
 
Introduction 
 

I am much given to the proposition that the university has become the most 
important institution in its society.  The wealth, productivity and the power 
of the modern state depend directly on classrooms and laboratories.1

CW de Kiewiet 
President of the University of Rochester, 1960 

 
Academics have a constitutional right to academic freedom.  On the meaning and 
value of this right, we tend to be vague or apathetic.  Speak of academic freedom and 
academics wax either pensive, theoretical and philosophical, or bored, depending on 
their perception of how much freedom they currently need.  When the academic 
community perceives its academic freedom to be endangered by the authorities, those 
interested in the matter are angered and go on the offensive.  Otherwise most 
academics yawn and go on building their careers, exercising scholarly licence when 
convenient.  Something is amiss in this picture.  It is possible that we need to identify 
some shortcomings in our academic culture. 
 
I for one do not believe that there is a sinister plan afoot in South Africa to deprive us 
of our scholarly liberty, but we should remember that rights are often impinged by 
well-intended actions focused on seemingly unrelated outcomes.  Sometimes 
incursions on one's freedom occur in small steps or are advisedly or unwittingly 
disguised as innocuous measures.  Sometimes rights are lost because their bearers 
allow them to fall into neglect.  In these days of the transformation of higher 
education, the judiciary and legal practice, especially legal academics, must pause to 
consider what the questions are regarding the content and meaning of academic 
freedom to which we need to find answers. 
 
The notion of academic freedom 
 
When teaching law, and specifically fundamental rights, I suspect that there is a 
general tendency in South African universities to relegate the right to academic 
freedom to the category of peripheral if not esoteric themes.  After all, students are not 
likely to have to deal with this right regularly in their forthcoming practices. 
 
Nevertheless, South African thought and writing on academic freedom is much richer 
than one might at first expect.  Pre-constitutional utterances on academic freedom 
were mostly inspired by government conduct in response to campus activity in 
opposition to political policies.2  In that era a remarkable South African contribution 
was made to the international development of the notion of academic freedom when 
                                                 
1 Academic Freedom paper by CW de Kiewiet at the National Conference on Education, July 1960 

(University of Natal) 1. 
2 Nicholas Smith "Constitutional Academic Freedom" 1995 SALJ 678 at 679.  In the absence of a 

supreme constitution, administrative law provided the most effective means of opposing 
government action limiting university autonomy and academic freedom:  e.g. The University of 
Cape Town and the University of the Western Cape v Ministers of Education and Culture (House of 
Assembly and House of Representatives), Minister of National Education and Minister of Home 
Affairs 1988 3 SA 203 (C) and Rabie and Du Plessis's note on the case in 1988 THRHR 381. 
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the principal of the University of Cape Town, Dr TB Davie stated in an opening 
address to new students in 1953 that academic freedom was a fourfold right of a 
university to determine for itself on academic grounds who may teach, what may be 
taught, how it shall be taught, and who may be admitted to study.  Four years later the 
US Supreme Court per Mr Justice Frankfurter accepted this definition as authoritative 
in Sweezy v New Hampshire 354 US 234 at 2633 and it was followed in the well 
known Bakke case.4   
 
Another definition (by De Kiewiet) describes academic freedom as:5

. . . the right of scholarship to the pursuit of knowledge in an environment in 
which the emancipating powers of knowledge are the least subject to 
arbitrary restraints. 

 
In his elaboration of this definition, De Kiewiet states: 

. . . we have reached a period of history where the laboratory and the library 
of the university are the world itself.  Academic responsibilities evolve with 
history itself and are coextensive with it. 

 
De Kiewiet postulates three conditions for academic freedom to be sustained.  Firstly 
"the acceptance of research as a deliberate and planned method of discovering new 
knowledge in incorporating it in the body of existing knowledge, even though the 
result is a challenge of the conventional view of life," and the other two conditions are 

                                                 
3 At 263:  "These pages need not be burdened with proof, based on the testimony of a cloud of 

impressive witnesses, of the dependence of a free society on free universities.  This means the 
exclusion of governmental intervention in the intellectual life of a university.  It matters little 
whether such intervention occurs avowedly or through action that inevitably tends to check the 
ardor and fearlessness of scholars, qualities at once so fragile and so indispensable for fruitful 
academic labor.  One need only to refer to the address of T.H. Huxley at the opening of Johns 
Hopkins University, the annual reports of President A. Lawrence Lowell of Harvard, the reports of 
the University Grants Committee in Great Britain, as illustrative items in a vast body of literature.  
Suffice it to quote the latest expression on this subject.  It is also perhaps the most poignant because 
its plea on behalf of continuing the free spirit of the open universities of South Africa has gone 
unheeded.    'In a university knowledge is its own end, not merely a means to an end.  A university 
ceases to be true to its own nature if it becomes the toll of church or state or any sectional interest.  
A university is characterized by the spirit of free inquiry, its ideal being the ideal of Socrates – "to 
follow the argument where it leads."  This implies the right to examine, question, modify or reject 
traditional ideas and beliefs.  Dogma and hypothesis are incompatible, and the concept of an 
immutable doctrine is repugnant to the spirit of a university.  The concern of its scholars is not 
merely to add and revise facts in relation to an accepted framework, but to be ever examining and 
modifying the framework itself.                                                                   . 
'Freedom to reason and freedom for disputation on the basis of observation and experiment are the 
necessary conditions for the advancement of scientific knowledge.  A sense of freedom is also 
necessary for creative work in the arts which, equally with scientific research, is the concern of the 
university.  
'  ...  it is the business of a university to provide that atmosphere which is most conducive to 
speculation, experiment and creation.  It is an atmosphere in which there prevail 'the four essential 
freedoms' of a university – to determine for itself on academic grounds who may teach, what may 
be taught, how it shall be taught, and who may be admitted to study.'  The Open Universities in 
South Africa 10-12.  (a statement of a conference of senior scholars from the University of Cape 
Town and The University of the Witwatersrand, including A.v.d.S. Centlivres and Richard 
Feetham, as chancellors of the respective universities.)" 

4 Regents of the University of California v Bakke 438 US 265.  Smith sets out this history at 680. 
5 De Kiewiet (1960) at 4. 
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that the scholar should not be exposed to "implicit or explicit charges of heresy or 
treason" in his work.6

 
A similar approach is found in an amendment proposed in 1988 to the British 
Education Bill, which, if it were approved, would have afforded academics:7

 
. . . the freedom within the law to question and test received wisdom, and to 
put forward new ideas and controversial or unpopular opinions without 
placing themselves in jeopardy of losing their jobs or privileges they may 
have at their institutions. 

 
These definitions were not coined in legal terms, and therefore not with reference to 
e.g. existing provisions in a constitution or bill or rights, and may therefore be 
considered not to be expressions of enforceable norms, but rather of autonomous 
theory. 
 
Common to these definitions is the defence against unwarranted interference with 
universities and scholars.  Davie's "fourfold rights" primarily involve an institutional 
defence against incursions, whereas the other two express academic freedom more 
from the point of view of the individual scholar.  All three definitions however imply 
both university autonomy and individual rights.  All are concerned with the generation 
and dissemination of sound knowledge and the security of employment of scholars.  
These definitions are borne by and expressed in terms of liberal ideals. 
 
Needless to say, very few pre-constitutional protestations against government 
incursions on academic freedom emanated from the established Afrikaans medium 
universities, which were not at the time the targets of government action, nor were 
they among the standard bearers of a liberalist educational ethos.8

 
Post-constitutional legal writing on academic freedom was however produced from a 
much broader basis.  From an historically Afrikaans context Malherbe9 and Du 
Plessis10 have made important contributions, from the historically liberal context 
Smith11 provided a solid input and from the historically Black university sector, 
Dlamini12 has added his well developed insights. 
 

                                                 
6 De Kiewiet (1960) 5-6. 
7 Cf Conrad Russel Academic Freedom (Routledge, London and New York 1993) 1-2.. 
8 Cf Lourens M du Plessis "Menseregte in die Skadu's en Skanse van die Ivoortoring" 1997 StellLR 

181 at 189.  At the time issues of academic freedom and human rights in general in the South 
African public debate were brought forward in the context of liberalism. 

9 E.g. Rassie Malherbe "Die regsbeskerming van akademiese vyheid en universiteitsoutonomie in 'n 
nuwe Suid-Afrika" 1993 TSAR 39 and Rassie Malherbe "Constitutional Perspetive on Higher 
Education" 1999 Stell LR 328. 

10 Note 8 
11 As quoted above. 
12 Charles Dlamini University Autonomy in South Africa (LL D thesis UNISA 1996) and Dlamini 

"Academic Freedom and Institutional Autonomy in South Africa" 1999 THRHR 3. 
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The constitutional right to academic freedom in South Africa 
 
Contemporary South African legal writing has produced a set of core elements which 
might be considered to reflect a communis opinio on the content of academic freedom 
to which the Constitution provides a right. 
 
While government in its current policies on higher education tends to qualify the 
institutional autonomy element of academic freedom strongly with institutional 
responsibility,13 there seems to be little doubt in the minds of contemporary writers on 
the subject (as a first element of a common view) that the autonomy of the university 
is an essential element of academic freedom.  Where justification for governmental 
incursions on academic freedom in the 6th-8th decades of the 20th Century was cast in 
terms of apartheid and public order, it is now found in the policies of 
"transformation".14

 
Simultaneously, it is generally accepted that the individual scholar is also afforded a 
right to academic freedom, which is distinct, but related to institutional autonomy.  In 
fact, the scholar might have to defend this right not only against external threats, but 
even against the institution. 
 
The manner in which the texts of both the 1993 and 1996 Constitutions deal with 
academic freedom demonstrates a degree of tentativeness, if not confusion regarding 
the meaning of academic freedom.  Section 14(1) (1993) guaranteed to everyone "the 
right to freedom of conscience, religion, thought, belief and opinion, which shall 
include academic freedom in institutions of higher learning."  Section 16(1) (1996) 
grants everyone the right to freedom of expression "which includes academic freedom 
and freedom of scientific research."  In 1993 academic freedom was "included" in the 
freedom of conscience etc., whereas it is since 1996 "included" in the freedom of 
expression. 
 
The preservation of the broader notion of academic freedom actually involves the 
protection of all the rights mentioned in section 14 of the 1993 Constitution and 
section 16 of the current Constitution.  It would not have made sense under the 1993 
Constitution to argue that the exercise of one's freedom of expression falls outside the 
ambit of the constitutionally protected right to academic freedom, nor would it today 
be sensible to argue that academic freedom entails only the freedom of expression and 
not also the freedom of conscience, religion, thought, belief and opinion.  I would 
suggest that the current "inclusion" of academic freedom under freedom of expression 
does not have the effect of limiting its scope:  "includes" does not limit that which is 
being included only to that which is including. 
 

                                                 
13 Para 1.5.1 of the National Plan for Higher Education (Ministry of Education, February 2001) 

states:  "The Ministry is committed to institutional autonomy … The Ministry is acutely aware of 
the delicate balance that requires to be maintained between institutional autonomy and public 
accountability.  It is committed to maintaining this balance.  The Ministry believes that the solution 
to finding the appropriate balance must be determined in the context of our history and our future 
needs.  The Ministry will not however, allow institutional autonomy to be used as a weapon to 
prevent change and transformation." 

14 Smith 688-690. 



 5

The current formulation elaborates on the wording of 1993 by adding explicit 
protection for the freedom of scientific research.  It would appear not to be unlikely 
that the elaboration was influenced by the text of article 5(3) of the German 
Grundgesetz, which states that "Art and scholarship, research and teaching shall be 
free." 
 
A notable feature of section 16(1) (and of section 14(1) of 1993) is that the phrases 
"academic freedom" and "freedom of scientific research" are used without elaboration 
or limitation and in a manner suggesting that they have objectively discernable 
meaning beyond the Constitution and law.  Thus the non-juridical literature on 
academic freedom becomes highly relevant to the constitutional understanding of this 
right.  Stated differently, where the Constitution fails to specify what is being 
protected, what may be claimed and defended by means of the right to academic 
freedom, the substance of the objects of the right is to be sought in the received 
wisdom on the matter. 
 
As a constitutional right, it is inevitable that the right to academic freedom would be 
subject to limitation, in terms of section 36 of the Constitution, "to the extent that the 
limitation is reasonale and justifiable in an open and democratic society based on 
human dignity, equality and freedom". 
 
At the core of the current South African debate on the lawful limitation of academic 
freedom, lies the political position that universities are "national assets".15  Being 
national assets and government being responsible for the management of the 
possessions of the nation, it follows that universities should be under the governance 
of state.  Does this go too far in terms of the limitation of academic freedom? 
 
The balancing of the autonomy of the university and its authorities against their 
dependence on state funding, is a perennial problem.  I would however submit that 
this problem should not be approached from the simplistic perspective of the power 
that lies in the granting or withholding of money.  Were the extent to which higher 
education institutions successfully produced scholarship dependent merely on the 
amount of money made available to them, universities might simply have been 
extensions of government administration – organs of the body of the state.  This is 
obviously not a viable proposition, because then universities would cease to be 
universities properly so called.  On the one hand, it cannot be said that a university 
has a right to a particular level of government funding.  On the other hand, however, 
the question is:  what does the government "buy" by providing a university with 
funds?  The answer is quite simple:  government money only buys the benefits of 
scholarship to itself and to the nation if the conditions of the grant are not such that 
scholarship itself is inhibited or destroyed thereby.  Such inhibition and destruction 
occurs when and to the extent that any element of academic freedom is impinged. 
 
Justification for the limitation of academic freedom would have to be sought in a 
higher purpose than the preservation of the boons of scholarship.  In most instances 
governments have difficulty in approaching this balancing process with equanimity, 
since their side of the scale would invariably be burdened with subjective political 
policy considerations, lightly justified by the politician's delusion of being able to "see 

                                                 
15 Du Plessis 188. 
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the big picture" or to have the benefit of a broader and more valid vision than the rest 
of humanity. 
 
Another element of the right to academic freedom which may be considered to be 
common cause, is that its protection, like that of any other right, is not dependent on 
popular, majority or government approval.16  As the Constitutional Court 
demonstrated abundantly in its inaugural death penalty judgment,17 the Constitution 
positions the rights in the Bill of Rights beyond the reach of government and the 
masses. 
 
A fourth element of academic freedom concerns the context within which the right 
might be exercised, viz. exclusively within the institutional ambit of the university.  
Academic freedom does not exist in the primary or secondary school, nor can one 
claim a right to academic freedom in one's activities, however scholarly they might 
be, in tertiary education institutions other than the university.  In the current South 
African context this may not be uncontroversial given the government policy of 
likening technikons to universities.  This is however not a unique situation.  In the 
United Kingdom Russel disgustedly commented in 1992 on the government's ability 
to make a polytechic into a university by changing the definition of a university:18

 
An institution which does not do research is not a University, and a power which 
attempts to decree otherwise discredits only itself. 

 
 
The nature of the contemporary university sector 
 
We can have no doubt that today's university has become an institution different in 
important ways from that of the time of the establishment of the South African 
university sector in the nineteenth and twentieth centuries.  The changes are however 
not due only to the profound social and political reforms that we have experienced 
recently, but the sector is required to respond to universal impulses.  In fact, it is 
probably not unfair to say that our universities are much slower to respond to those 
impulses than the institutions of higher learning in more developed countries, where 
many universities are in a process of transformation to a state where they re-establish 
their autonomy by means of entrepreneurship.  The entrepreneurial university is not 
merely a privatised institution, but continue to be a public, state supported entity with 
a social conscience. 
 
Burton R Clark, a frequently quoted American author on the "entrepreneurial 
university" introduces his book19 dealing with universities in the UK and Europe as 
follows: 
 

The universities of the world have entered a time of disquieting turmoil that has 
no end in sight.  As the difficulties of universities mounted across the globe 
during the last quarter of the the twentieth century, higher education lost whatever 

                                                 
16 Smith (n 2) 682. 
17 S v Makwanane 1995 (3) SA 391 (CC) paras [89] and [188]. 
18 Russel 106-107. 
19 Clark BR Creating Entrepreneurial Universities – Organizational Pathways of Transformation 

(International Association of Universities Press and Elsevier Science Ltd 1998) xiii. 
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steady state it may have once possessed.  Since expanding demands will not 
relent, conditions of constancy cannot return. … Knowledge-based enterprises in 
the economy and society create an expanding and rapidly changing professional 
labor market for which universities are expected to provide competent graduates.  
Governments expect universities to do much more for society in solving 
economic and social problems, but at the same time they back and fill in their 
financial support and become unreliable patrons. 

 
Clark finds an appropriate response to these changed circumstances in the notion of 
the transformation of the university towards entrepreneurship, which is a mechanism 
whereby the university may establish or reclaim its place and legitimacy in the 
changing world.  To achieve transformation to the entrepreneurial university, Clark 
identifies five key elements:  a strengthened steering core, an expanded 
developmental periphery, a diversified funding base, a stimulated academic heartland 
and an integrated entrepreneurial culture.  Whether these will indeed prove 
universally to be the key elements or not, it stands to reason that the shrinking 
capacity of the state to meet the demands of the higher education sector for resources, 
will force universities into a choice between entrepreneurship or demise. 
 
Add to this the dramatic changes taking place in the means of knowlede generation 
and transformation, driven by technology and the constant need among graduates in 
practice for knowledge renewal.  Virtual teaching environments and self-paced 
learning achievement are no longer abstract concepts, but a growing need and reality. 
 
Under these circumstances one need not wonder at the introduction of terminology 
such as transformation and restructuring in current government policy.  What does 
however warrant the raising of academic eyebrows, is that "transformation" is given a 
primarily politicized, backward-looking, remedial meaning,20 with no or little 
emphasis on transformation of the university aimed at changing the way it functions 
in order to maintain its future relevance in the globalized world of knowledge. 
 
One question of law regarding the status of the university which requires more 
penetrating academic scrutiny, is the notion that a university is an organ of state.  
Unfortunately, where it was possible under the 1993 Constitution to successfully 
argue that universities could not be brought under the definition of organ of state, the 
current constitutional text does not support the argument.  This is due to the 
implications of the constitutional definition of an organ of state in section 239 of the 
Constition.  If approached as a matter of superficial textual interpretation, it is almost 
impossible to make a cogent argument that a university might not be an organ of state.  
The problem however lies in a serious inherent flaw in section 239 itself, viz. that it 
defines a legal concept in a manner which flies in the face of the settled meaning of 
the term.  To domonstrate this, one only needs to pause a moment to consider what, in 
our law, "organ" connotes.  At the very least, an organ is a component of the entity to 
which it belongs.  A juristic person, which cannot perform its functions other than 
through the agency of others, therefore requires an organ to act for it.  The state is a 
complex entity which can act only through its organs in order to exercise its powers 
and functions.  Among the obvious examples of such organs are the government, the 
legislature and the judiciary.  There can be no doubt that the judiciary has no 

                                                 
20 E.g. Smith (n 2) 688-690. 
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existence separate from the state, and yet, section 239 excludes courts and judicial 
officers from the definition of an organ of state!  This is such a fundamental deviation 
from the settled meaning of an organ of state, that section 239 is thereby rendered to 
be a provision of expedience having the effect not of providing us with a new and 
deviant characterization of an organ of state, but with a tailor-made definition for the 
exclusive purpose of giving contextual meaning to the provisions of the Constitution 
where the term is used.  Hence the introductory phrase of the provision "in the 
Constitution, unless the context indicates otherwise,  …. 'organ of state' means …."   
 
Were a university to be an organ of state, and nothing else, it would have made 
academic freedom meaningless and non-existent, allowing the university only to 
perform functions on behalf of the state, i.e. as the state.  Impingement of the right to 
academic freedom of a university by the state would then not have been possible – a 
person, albeit a juristic person, cannot encroach upon its own rights.  Such an 
indefensible result can hardly be expected to be supported by a rational court of 
justice or a legislature.  Therefore it is not surprising that none less than the Higher 
Education Act of 1997, in section 52,21 and again in section 68(1) clearly 
distinguishes between the notions of "a public higher education institution" and and 
organ of state by juxtaposing them as being distinct entities. 
 

                                                 
21 "No person other than a public higher education institution or an organ of state may provide higher 

education unless …." 
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