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THE RELATIONSHIP BETWEEN THE STATE AND 

HIGHER EDUCATION: ISSUES OF CENTRALISATION, 

ACADEMIC FREEDOM, UNIVERSITY AUTONOMY 

AND ACCOUNTABILITY 
 
 
 
 
 
A. INTRODUCTION 
 
In this paper some issues relating to the relationship between the state and higher 
education institutions are discussed. Throughout the ages and in most countries some 
degree of tension has always existed between the state and universities.1 Once again, in 
the quest to transform South African society in order to eradicate the legacy of apartheid 
and create a just and equitable society, the relationship between the state and the 
universities has come under pressure. On the one hand, the state sees higher education as 
an essential instrument in the pursuit of its policy objectives, and on the other hand, 
universities seek to protect their academic freedom and autonomy in the interest of the 
pursuit of knowledge and the practice of science. The question to be answered once again 
is where the line should be drawn between the state and higher education. In the new 
South Africa the parameters within which this question should be answered, has changed, 
though, and by way of introduction these parameters are considered first. 
 
 
 
1. CONSTITUTIONAL SUPREMACY 
 
The proper point of departure for a discussion of the relationship between the state and 
higher education, and for assessing current government policy in this regard, is the 
Constitution. The Constitution is the supreme law of the Republic which binds everybody 
including the state, and any law, policy or conduct which is inconsistent with the 
Constitution is invalid.2 The courts have the formal power to invalidate such law, policy 
or conduct.3 The Constitution, in other words, contains directly enforceable rules of law 
that applies to everybody and affect almost all walks of life. Even in respect of higher 
education, the Constitution provides that every person has the right to academic freedom, 
                                                           
1 See eg Bok Beyond the Ivory Tower: Social Responsibilities of the Modern University (1982); Tight (ed) 
Academic Freedom and Responsibility (1988); Hook, Kurtz and Todorovich (eds) The University and the 
State: What Role for Government in Higher Education? (1978). See also par C below, in particular the 
references in n 34. 
2 S 2 of the Constitution. 
3 S 167. The Constitutional Court frequently strikes down provisions in laws adopted by Parliament or 
other legislatures. 
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which includes the autonomy of institutions of higher education, that government is 
based on accountability and that every organ of state is accountable, and that 
administrative action must be lawful, reasonable and procedurally fair.4 Accordingly, all 
policies of Government relating to higher education, whether contained in laws or not, 
and of course, the actions of the institutions themselves, can and should continuously be 
evaluated to determine their consistency with these and other provisions of the 
Constitution. 
 The Constitution does not deny Government the right and opportunity to pursue 
legitimate policies. As a matter of fact, the Constitution is the instrument that ensures a 
democratic system, recognises the power of the duly elected government to govern, and 
enables that government to fulfil its duty to govern. However, the Constitution harnasses 
the power of the government in order to prevent abuse. It therefore lays down the 
requirements and norms with which all government policies and actions have to comply. 
That is after all what responsible government is all about, and in that sense the limitations 
which the Constitution imposes on the government are nothing more than those expected 
in any democratic constitutional state. 
 
 
 
2. OBJECTIVES OF GOVERNMENT POLICY RELATING TO HIGHER 
EDUCATION 
 
According to the White Paper on Higher Education, the policy of Government to 
restructure and transform higher education is aimed at meeting the learning needs of 
individuals, promoting equity of access, addressing the development needs of society, 
contributing to a democratic ethos and the socialisation of citizens, and contributing to 
the creation, sharing and evaluation of knowledge.5 Furthermore, the inequities, 
imbalances and distortions that derive from the past must be redressed, and higher 
education must be transformed to meet the challenges of a new non-racial, non-sexist and 
democratic society committed to equity, justice and a better life for all.6

 More particularly, the transformation of higher education requires increased and 
broadened participation, responsiveness to societal interests and needs, and cooperation 
and partnerships in governance.7 Transformation should be guided by the principles of 
equity and redress, democratisation, development, quality, effectiveness and efficiency, 
academic freedom, institutional autonomy, and public accountability.8

 In themselves, the objectives of the transformation policies of Government are 
laudable and worthy of support. The point is, however, that even these commendable 
policies must be pursued within the parameters of the Constitution, and insofar as these 
policies, or the actions taken in terms of such policies, may infringe on the Constitution, 
they will be invalid. It is the duty of all concerned to ensure that the Constitution is 
                                                           
4 Insofar as they are relevant, these matters are discussed below. 
5 “A Programme for Higher Education Transformation” Education White Paper 3, Department of 
Education, Pretoria, July 1997 (GG 18207 of 1997/08/15) 1-2. See also the vision for higher education – p 
5. 
6 White Paper (n 5) 3. 
7 White Paper (n 5) 4. 
8 White Paper (n 5) 5-7. 
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upheld and that the constitutionality of all actions and policies in respect of higher 
education are continuously assessed. 
 
 
 
3. ISSUES AFFECTING THE RELATIONSHIP BETWEEN THE STATE AND 
HIGHER EDUCATION 
 
Against this background, certain issues impact on the relationship between the state and 
higher education, or may be affected by that relationship or by actions taken by 
Government in respect of higher education. In this paper, the following issues and the 
interplay between them are addressed: 
 
(a) the centralisation of executive control over higher education; 
 
(b) the content of the constitutional right to academic freedom and university autonomy; 

and 
 
(c) the question of the accountability of higher education institutions. 
 
The discussion concludes with some observations on and guidelines for the proper way to 
structure the relationship between the state and higher education. 
 
 
 
B. THE CENTRALISATION OF HIGHER EDUCATION 
 
As stated above, it is the objective of the Government to restructure and transform higher 
education in order to ensure the responsiveness of the higher education system to national 
human resource and research needs. The effects of this policy on academic freedom and 
the autonomy of higher education institutions have been explored in more depth 
elsewhere, and for the purposes of this paper a brief summary should suffice.9

 Since 1995 a comprehensive, systematic and far-reaching plan to transform 
education in general, and higher education in particular, is being launched. Naturally and 
laudably, the plan seeks to eliminate the educational disparaties and disadvantages caused 
by apartheid and to promote equality in education. More ominously though, the plan also 
aims at the total transformation of the governance and content of education and the 
creation of a centrally-controlled education system that leaves little room for academic 
freedom and university autonomy. A cursory overview of some relevant policy 
instruments confirms this contention: 
 

                                                           
9 See Malherbe “Transformasie en herstrukturering: herdefiniëring of erodering van die identiteit van hoër 
onderwysinstellings?” 2002 Aambeeld 41-45; Malherbe and Berkhout “The national qualifications 
framework and the unconstitutional limitation of academic freedom” 2001 SA Journal of Higher Education 
62-73. See also Dlamini “Limitations on and threats to university autonomy and academic freedom” 2000 
THRHR 171-199; Higgins “Academic freedom in the new South Africa” 2000 Boundary 2 97-119. 
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(a) The White Paper on Higher Education of 1997, which has laid the foundations for 
government policy on higher education, openly envisaged a single, integrated, state-
controlled higher education system.10 The references in the White Paper to academic 
freedom and university autonomy are explicitly qualified.11 

 
(b) The Higher Education Act of 1997 repealed the private acts of universities, thereby 

abolishing direct parliamentary control over universities and placing them under the 
executive control of the Minister of Education.12 The Act, and its subsequent 
amendments, confer quite sweeping powers on the Minister to establish, abolish, 
merge and control higher education institutions. 

 
(c) The National Plan for Higher Education of 2001 gives effect to the White Paper by 

setting targets for the so-called “sizes and shapes” of the higher education system, 
including the composition of institutions and programs and the growth and 
participation to be realised.13 According to the Plan the participation of 20-24 year 
olds in higher education must be increased from 15% to 20%, inter alia through 
lower admission requirements. Registrations in the different disciplines must be 
transferred from the humanities to the natural sciences and technology in order to 
satisfy the needs of the labour market. Institutions must achieve prescribed graduation 
targets and funding will be linked to outputs.14 The programs each institution will be 
allowed to offer, will be determined by the relevance of existing programs, given the 
institution’s location, context and responsiveness to regional and national priorities. 
Without providing much detail, the Plan envisaged extensive restructuring and 
merging of existing institutions.15 The Plan expressly stated that institutional 
autonomy would not be allowed to be used as a weapon to oppose change and 
transformation.16 

 
(d) In 1995, the National Qualifications Framework (NQF), as put into operation by the 

South African Qualifications Authority (SAQA), established a single, integrated 
qualifications framework.17 All qualifications must be approved by SAQA. They 

                                                           
10 “A Programme for Higher Education Transformation” Education White Paper 3, Department of 
Education, July 1997. Dlamini 175 states somewhat euphemistically: “There is no doubt that while the 
White Paper pays lip service to academic freedom and co-operative governance, certain policies will have 
the effect of whittling away academic freedom, especially in the form of institutional autonomy, and will 
result in increased control by the government.” Higgins (n 9) 100 is more outspoken when he contends that 
“the current policy … threatens to strengthen rather than relieve the authoritarian tendencies of previous 
policies regarding higher education”. 
11 See also the CHE discussion document “A Framework for Transformation” p 42-43. See the comments 
by Higgins (n 9) 108-109. 
12 Higher Education Act 101 of 1997. This Act has since been amended almost annually to extend the 
minister’s powers even further – see Act 55 of 1999, Act 54 of 2000, Act 23 of 2001 and Act 63 of 2003. 
13 National Plan for Higher Education, Ministry of Education, February 2001 (GG 22138, 2001/03/09). 
14 National Plan (n 13) par 2.3.1. 
15 National Plan (n 13) section 6 p 64-72. 
16 National Plan (n 13) par 5.1. 
17 SAQA was established by the South African Qualifications Authority Act 58 of 1995. See the critical 
analysis of the NQF by Malherbe and Berkhout (n 9). Dlamini (n 9) 179 avers: “But the incorporation of 
higher education qualification programmes into the national qualifications framework will involve a 
significant infringement on or curtailment of institutional autonomy.” 
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must be vocationally classified and standardised in detail in terms of particular 
learning outcomes, admission requirements, assessment methods, credits to be 
obtained and access to other qualifications. Quality control vests in state-appointed 
bodies. Every qualification must also be accredited with the Council on Higher 
Education (CHE), which entails similar details as those required by SAQA. The NQF 
has been criticised as constituting a blatant infringement on the academic freedom of 
teachers and institutions to decide for themselves who shall teach, what shall be 
taught, how it shall be taught and to whom it shall be taught.18 

 
(e) Yet another policy document, “A New Academic Policy for Programmes and 

Qualifications in Higher Education”, was published in December 2001.19 This policy 
supplements the existing system and envisages a comprehensive policy framework 
for the registration, accreditation and evaluation of qualifications and programs. It 
provides more detail within the framework of the White Paper and National Plan and 
seeks to standardise entrance and exit points of qualifications, obtaining of credits, 
articulation and quality control. One implication of this policy is that an institution 
will not be allowed to set its own admission requirements and will have to accept and 
award its qualifications to any applicant who complies with the standardised criteria. 

 
(f) During 2002 a policy document on good governance in higher education was 

published in which detailed recommendations were made relating to the internal 
structures and organisation of higher education institutions.20 In this document the 
concept “conditional autonomy” surfaced for the first time to describe the relationship 
between the state and higher education institutions. In its explanation of the term, the 
document reiterates the state-control already exercised over higher education in terms 
of the above-mentioned mechanisms.21 

 
(g) The merger of higher education institutions announced in May 2002 is a major 

component of the new higher education system to be put into place. It gives effect to 
the restructuring of institutions envisaged in the National Plan and was preceded by 
the report of the national working group (NWG) which recommended the reduction 
of the number of institutions from 36 to 21.22 One of the recommendations was the 
introduction, without much explanation, of so-called comprehensive institutions, in 
terms of which certain universities and technikons would be merged. The final 
decision of the government of December 2002, entitled “A New Institutional 
Landscape for Higher Education”, differed in several respects from the 
recommendations of the NWG, but retained the notion of comprehensive institutions. 
The merger of higher education institutions is more or less the final nail in the coffin 
of academic freedom and university autonomy – there is simply nothing left of 

                                                           
18 Malherbe and Berkhout (n 9) 68-71. 
19 It was published by the CHE as a discussion document. 
20 CHE “Promoting Good Governance in South African Higher Education” May 2002. 
21 CHE (n 20) par 4.2, the first two paragraphs of which use the term “control” at least five times. See the 
comments in par D below. 
22 The NWG was chaired by Mr Saki Macozoma and its report published in March 2002 was entitled 
“Restructuring of Higher Education Institutions”. 
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academic freedom and autonomy when institutions are forcefully merged with other 
institutions. 

 
(h) In an astounding development, as a final example, the Department of Education 

recently published a discussion document “The Establishment of a National Higher 
Education Information and Applications Service for South Africa” (no date, ISBN 1-
919917-84-5), in which it is envisaged that all students in South Africa should apply 
for higher education placement through such a national service. Possibilities 
mentioned in the document include that the service may eventually have the power to 
admit students to particular higher education institutions, although according to 
minimum criteria set by institutions themselves. It remains an option, though, that the 
actual selection and allocation of students will be conducted by the service and not by 
individual institutions. 

 
Obviously, this policy framework for higher education not only aims at eradicating 
inequalities and eliminating mismanagement. If so, it could have been implemented in a 
much more differentiated way. The framework rather seeks the creation of a completely 
new system of higher education which affects all institutions and leaves little scope for 
academic freedom and university autonomy. As a matter of fact, the latter concepts seem 
anathema to a centrally-controlled system that imposes on higher education institutions 
the kind of detail about qualifications, curricula content, teachers and teaching methods 
referred to above.23 The system not only profoundly affects various elements of academic 
freedom and university autonomy; in many respects it completely erodes their exercise.24 
Universities may not themselves decide which courses to offer, who will teach them, 
what research will be conducted, and to whom they will award their qualifications. The 
state approves or disapproves a university’s applications for all these matters and by 
approving or rejecting programs, decides in effect in which direction a university will be 
specialising. A bureaucrat decides whether a particular lecturer is fit to teach. The state 
prescribes admission requirements (and may eventually even select and allocate 
students), assessment methods and criteria and, eventually, to whom qualifications should 
be awarded. Finally, the state has a blank cheque to establish, abolish and merge higher 
education institutions in order to create the exact system it wants. With this arsenal of 
powers the state has transformed higher education institutions into state-controlled 
qualification factories, with complete disregard for their academic freedom and 
autonomy. 
 
 
 

                                                           
23 Higgins (n 9) 108 states: “… it seems that the traditional idea of academic freedom is inappropriate for, 
and certainly not wanted in, the new South Africa”. 
24 Dlamini (n 9) 198 explains: “… a number of pieces of legislation have been passed which tend to erode 
academic freedom, especially in the form of institutional autonomy. If academic freedom is regarded as the 
freedom of the university to decide for itself on academic grounds only who may teach, what shall be 
taught, how it shall be taught and who may be admitted as students, there is no doubt that this is no longer 
the case. This legislation interferes with what is to be taught and how it must be taught as well as who may 
be admitted as students.” See also the comments of Malherbe (n 9) 44. 
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C. THE RIGHT TO ACADEMIC FREEDOM 
 
1. THE LEGAL STATUS OF UNIVERSITIES 
 
Before discussing the right to academic freedom, a brief word is required on the legal 
status of universities. Traditionally in South Africa, universities have always been 
creatures of statute that owe their existence to the state.25 Every university in South 
Africa has been established by its own Act of Parliament, but since the repeal of these 
Acts they now exist in terms of the Higher Education Act.26 Through and in terms of the 
relevant legislation the state exercises control over universities. As a statutory juristic 
person, the university is accordingly regarded by some as a public law corporation.27 Its 
relationship with the state is said to be one of decentralisation involving a division of 
powers between independent entities.28 For example, the Minister has controlling powers 
over universities in terms of the applicable legislation, but legally they are juristic persons 
that act independently and in their own name. According to this view, the true 
relationship is therefore one of independent control.29 The point is, however, that as a 
creature of statute the university is dependent on the state for its existence, its status, its 
powers and its measure of autonomy. Formally, the state may merge or close a university, 
change its structures and diminish its powers. This is exactly the kind of powers which 
the Higher Education Act of 1997 confers on the Minister.30

If this was all there was to it, it would have left universities in exactly the same 
uncertain position than they had been throughout the ages – totally dependent on the 
government of the day and on political whim. The effect on universities of such a 
precarious position was manifestly clear to see under apartheid. That is why higher norms 
than mere political or ideological considerations are required to determine the proper 
relationship between the state and universities. The principles of academic freedom and 
university autonomy have developed over centuries to restrict state power over 
universities and ensure that a constructive and acceptable balance may be struck in their 
relationship. 

As explained above, what has now changed, though, is that under the supremacy 
of the Constitution the principles of academic freedom and university autonomy have 
been constitutionalised in South Africa, and now constitute a higher, justiciable and 
enforceable norm according to which universities may be protected against excessive 
state interference in higher education. 
 
 

                                                           
25 Venter “Die staat en die universiteitswese in Suid-Afrika: nuwe wedersydse grondwetlike verantwoor-
delikhede, regte en verpligtinge” 1995 THRHR 379 385 states: “Die universiteit is dus vir sy bestaan, struk-
tuur en kompetensies van parlementêre wetgewing afhanklik.” 
26 S 1(xxxvi) of Act 101 of 1997 defines a university as “any university established, deemed to be estab-
lished or declared as a university under this Act”. 
27 Van Wyk de Vries Hoofverslag van die Kommissie van Ondersoek na die Universiteitswese in Suid-
Afrika (1974) 86. 
28 See Bray The Legal Status of the South African University (LLD thesis Unisa 1993) 35. 
29 Burns Administrative Law Under the 1996 Constitution (1998) 88. 
30 In terms of ss 23, 24 and 25 of the Higher Education Act 101 of 1997, eg, the minister may merge two or 
more universities or subdivisions of universities or close down a university. 
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2. ACADEMIC FREEDOM31

 
The right to academic freedom and to the freedom of scientific research is guaranteed in 
section 16(1)(d) of the Constitution as part of the right to freedom of expression. This is 
of major significance. It means, first, that academic freedom is a constitutionally 
protected and judicially enforceable legal norm which must be given content.32 It is not a 
luxury, a mere nice to have. In recognition of the unique position and contribution of 
universities and academics in society, the constitution makers regarded academic 
freedom important enough to include it as one of the fundamental rights protected by the 
supreme Constitution.33 Secondly, it means that academic freedom forms part of the key 
freedom rights such as privacy, belief, opinion and conscience, expression, freedom and 
security of the person, and freedom of assembly, association and movement, all of which 
protect individual freedom, the cornerstone and founding value of any civilised and 
democratic state. As sure as freedom of movement allows the individual physically to 
move about freely, academic or intellectual freedom, together with freedom of thought, 
conscience, opinion and expression, ensures that we may follow wherever the 
explorations of the mind may lead us. 
 The Constitution regards academic freedom as part of the right to freedom of 
expression under influence of American law, where the right was first recognised in the 
fifties of the previous century as being a manifestation of the right to freedom of 
expression guaranteed in the First Amendment.34 In contrast, the German Constitution 

                                                           
31 This topic has been analysed in depth by Bray (n 28); Dlamini University Autonomy and Academic 
Freedom in South Africa (LLD thesis Unisa 1996); Dlamini “Academic freedom and institutional 
autonomy in South Africa” 1999 THRHR 3-19; and Malherbe “Die regsbeskerming van akademiese 
vryheid en universiteitsoutonomie in ’n nuwe Suid-Afrika” 1993 TSAR 359-383, and what follows is not a 
comprehensive discussion. 
32 The right to academic freedom should therefore be the point of departure for every policy regarding 
higher education – Zoontjes Vrijheid van Wetenschap: Juridische Beschouwingen over Wetenschapsbeleid 
en Hoger Onderwijs (1993) 20-22. 
33 See eg Du Plessis and Corder Understanding South Africa’s Transitional Bill of Rights (1994) 156-157 
who explained why the right had already been included in the interim Constitution. 
34 See eg Sweezy v New Hampshire 354 US 234 (1957); Keyishian v Board of Regents of the State of New 
York 385 US 589 (1967), in which was stated inter alia: “Academic freedom is therefore a special concern 
of the First Amendment” (603). See the excellent account by Van Alstyne “Academic freedom and the First 
Amendment in the Supreme Court of the United States: an unhurried historical review” 1990 Law and 
Contemporary Problems 79ff. See also Murphy “Academic freedom: an emerging constitutional right” in 
Baade and Everett (eds) Academic Freedom: A Scholar’s Place in Modern Society (1964) 17-56 and, for a 
more recent account, Chang “Resuscitating the constitutional ‘theory’ of academic freedom: a search for a 
standard beyond Pickering and Connick” 2001 Standford Law Review 915-966. On recent developments in 
Canada, see Gillin “The bog-like ground on which we tread: arbitrating academic freedom in Canada” 2002 
Canadian Review of Sociology and Anthropology 301-323; Egron-Polak “How to safeguard academic 
freedom? A Canadian parspective” 2002 Higher Education Policy 381-384. The leading case in Canada 
remains McKinney v University of Guelph 3 SCR 229, 76 DLR (4th) 545 (1990). 
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expressly protects academic freedom,35 as does those of Spain, Portugal,36 Mexico and 
Brazil.37

 The content of the right to academic freedom has been explored at some length in 
various contributions.38 Briefly put, academic freedom refers to the freedom of anyone 
engaged in the practice of science to teach and do research as they deem fit and without 
interference.39 In their opposition to government pressure in the fifties, the key elements 
of academic freedom were identified by South African scholars as the freedom from 
external interference of a university, specifically “to determine for itself on academic 
grounds who may teach, what may be taught, how it shall be taught, and who may be 
admitted to study”.40 The definition acquired legal status when Frankfurter J incorporated 
it into American law in Sweezy v New Hampshire.41 On the basis of this definition, the 
elements of academic freedom can be enumerated as follows:42

 
(a) Freedom to teach without outside interference. It includes the content, process and 

methods of teaching, as well as the evaluation (assessment) of those taught.43 
Admission requirements, standards and criteria for awarding qualifications are logical 
corollaries to this right. 

 

                                                           
35 S 5(3): “Kunst und Wissenschaft, Forschung und Lehre sind frei. Die Freiheit der Lehre entbindet nicht 
an der Treue zur Verfassung.” 
36 On Portugal, see Magalhaes and Amaral “Portuguese higher education and the imaginery friend: the 
stakeholders’ role in institutional change” 2000 European Journal of Education 439-449. 
37 For the protection of academic freedom in international law, see a 15 of the International Covenant on 
Economic, Social and Cultural Rights (1967). On Latin America, and in particular Brazil, see De 
Figueiredo-Cowen “Latin American universities, academic freedom and autonomy: a long-term myth?” 
2002 Comparative Education 471-484. 
38 Malherbe (n 31); Malherbe “Die onderwysbepalings van die 1993 Grondwet” 1995 TSAR 1 8-10; 
Malherbe “A constitutional perspective on higher education” 1999 StellLR 328 344-349; Malherbe “A fresh 
start II: issues and challenges of education law in South Africa” 2000 European Journal for Education Law 
and Policy 57-68; Bray (n 28); Dlamini (n 31); Dlamini “Academic freedom and institutional autonomy in 
South Africa” 1999 THRHR 3-19; Smith “Constitutional academic freedom” 1995 SALJ 678-690. 
39 Malherbe (n 38 1999) 345. See also Malherbe (n 31) 363ff and the references quoted there. 
40 Quoted in Higgins (n 9) 106; see also The Open Universities in South Africa and Academic Freedom 
1957-1974: A Review by the Academic Freedom Committees of the University of Cape Town and the 
University of the Witwatersrand Johannesburg (1974) 11-12. Some regard this as an outdated liberal 
formulation – see Du Toit “From autonomy to accountability: academic freedom under threat in South 
Africa?” 2000 Social Dynamics 76-133; Southall and Cobbing “From racial liberalism to corporate 
authoritarianism: the Shell affair and the assault on academic freedom in South Africa” 2001 Social 
Dynamics 1-42. 
41 354 US 234 (1957) 263. 
42 See Malherbe (n 38 1999) 346. Cf the 1915 Declaration of Principles of the American Association of 
University Professors in which they defined academic freedom as the “freedom of inquiry and research; 
freedom of teaching in the university or college; and freedom of extra-mural utterance and action” (quoted 
by Chang (n 34) 919. 
43 See the landmark German cases in BVerfGE 24, 25; BVerfGE 55, 37/68. See also Maunz-Dürig I 
Grundgesetz Kommentar 5 154; Von Munch I Grundgesetz-Kommentar (1985) 320ff; Oppermann 
“Praktische Konsequenzen der Entscheidung des Bundesverfassungsgerichts zur Wissenschaftsfreiheit” 
1973 Juristenzeitung 433-441; Schmidt “Wissenschaftsfreiheit als Berufsfreiheit” 1973 Neue Juristische 
Wochenschrift 585-590. 
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(b) Freedom to do research without outside interference. Research has been described as 
“a serious and systematic attempt in terms of content and form to find the truth”,44 
and includes all research related activities such as preparatory, managing and 
supporting actions, and the dissemination of results through publication.45 

 
(c) Freedom to decide who shall teach and conduct research. This implies peer evaluation 

according to academic criteria and compliance with professional and ethical norms.46 
 
(d) The right to tenure, which means that when an academic complies with reasonable 

criteria, he or she is entitled to a permanent position.47 
 
The state must respect, protect, promote and fulfil the right to academic freedom.48 This 
includes the duty of the state to provide the necessary financial and organisational 
assistance required to enjoy the right.49 Any infringement of the right must be justified in 
terms of the general limitation clause, section 36. Such a limitation must, in other words, 
be reasonable and justifiable in an open and democratic society based on human dignity, 
equality and freedom, taking into account certain factors mentioned in section 36. 

Indeed, academic freedom is not an absolute right and we live in yet another age 
in which there is a worldwide tendency towards extended state control of higher 
education, inter alia due to financial considerations, the accountability-issue, changing 
needs and values of society, market forces, commercialisation, globalisation, etc. – all of 
which tend to put academic freedom and the autonomy of institutions under pressure.50 
Universities are indeed not ivory towers that can turn a blind eye to the rest of society, 
and the argument here is not at all that they must be isolated from societal changes or that 
their academic freedom must remain untouched by such changes. Nothing, however, 
takes away from the fact that academic freedom, in whichever way its content may 
                                                           
44 BVerfGE 35, 79/113; BVerfGE 47, 327/367. 
45 BVerfGE 5, 85/146. See Malherbe (n 38 1999) 346. 
46 Obviously the latter indicates that academic freedom has limits, the validity of which must be determined 
in accordance with s 36 of the Constitution. 
47 Bray (n 28) 223ff. From time to time this is a prominent issue in American law – see O’Neil “Academic 
freedom: past, present and future” in Altbach et al American Higher Education in the Twenty-first Century 
(1999) 89-108; Olivas “The legal environment: the implementation of legal change on campus” in Altbach 
et al 216 220-223. 
48 s 7(2) of the Constitution. 
49 BVerfGE 35, 79/114; BVerfGE 67, 202/207. From cases such as these it is evident that the courts in 
Germany accept the state’s wide administrative and organisational powers in respect of higher education, as 
long as scholarly activity is left untouched. Any organisational changes must therefore be considered in 
view of the question to what extent it affects academic freedom and the ability of the institution to conduct 
scientific enquiry freely. 
50 For recent contributions in this regard see Neave “Editorial: Academic freedom in an age of 
globalisation” 2002 Higher Education Policy 331-335; Zusman “Issues facing higher education in the 
twenty-first century” in Altbach et al (n 47) 109-148; Altbach “Harsh realities: the professoriate faces a 
new century” in Altbach et al (n 47) 271-297; Glenn “University mission and academic freedom: are they 
irreconcilable?” 2000 European Journal for Education Law and Policy 41-47; Dlamini “University 
autonomy and academic freedom in transition: the British experience” 2001 SA Public Law 343-361. See 
also earlier contributions such as Lowenthal “The university’s autonomy versus social priorities” in 
Seabury (ed) Universities in the Western World (1975) 75-84; Shils “The academic ethos under strain” in 
Seabury 16-46; Macrae “The British position” in Seabury 176-180; Wahlbäck “University autonomy in 
Sweden” in Seabury 268-278; and those referred to by Malherbe (n 31 1993). 
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change dynamically, is a judicially enforceable constitutional right worthy of protection 
like any other, and that the state has a particular duty to respect, protect and promote the 
right. Obviously, the academy has the responsibility to meet the increased demand for 
accountability to society, while at the same time fend off excessive interference with the 
exercise of their rights. 
 
 
 
3. UNIVERSITY AUTONOMY 
 
From the above discussion of the elements of the right to academic freedom it becomes 
evident that a distinction needs to be drawn between the individual and institutional 
components of academic freedom. Certain aspects of academic freedom must obviously 
be determined or pursued collectively, or by the institution. It follows that academic 
freedom includes the self-governing power of the university to decide for itself on 
academic-related matters, in other words matters related to the achievement of the 
university’s mission as an institution aimed at teaching and research.51 In America, 
autonomy, or institutional academic freedom,52 has developed from individual academic 
freedom,53 whereas in Germany autonomy has been recognised alongside individual 
academic freedom on the basis of section 5(3) of the Constitution, which provides that art 
and science, research and teaching are free.54

The right to academic freedom in section 16(1)(d) of the South African 
Constitution also includes institutional autonomy. It cannot be argued convincingly that 
section 16(1)(d) applies to natural persons only and therefore does not protect 
institutional autonomy. Section 8(4) provides that a juristic person is entitled to the rights 
in the Bill of Rights to the extent required by the nature of the rights and the nature of 
that juristic person. The nature of the right to academic freedom, which obviously has an 
institutional component, and the nature of the university simply require that the university 
shall be recognised as a bearer of the right to academic freedom.55 The significance of 
this fact is that institutional autonomy is not a privilege granted by the state (with the 
implication that the state may withdraw it arbitrarily), but is a right conferred by the 
                                                           
51 Malherbe (n 31) 365; (n 38 1999) 347. The German federal constitutional court refers to “universitäts-
typischen Angelegenheiten” – BVerfGE 15, 256/264. See also Tasker and Packham “Freedom, funding and 
the future of the universities” 1990 Studies in Higher Education 182; Bray (n 28) 181. 
52 See eg Finkin “On institutional academic freedom” 1983 Texas Law Review 871 and the other sources 
referred to by Malherbe (n 31) 374. 
53 Widmar v Vincent 102 S Ct 269 (1981); Regents of University of Michigan v Ewing 474 US 214 (1985). 
See Chang (n 34) 31-35; Finkin “On ‘institutional’ academic freedom” 1983 Texas Law Review 817ff. For 
a recent account of the development of institutional academic freedom, see Goring “Affirmative action and 
the First Amendment: the attainment of a diverse student body is a permissible exercise of institutional 
autonomy” 1999 University of Kansas Law Review 591 601-613. See also Berdahl, Altbach and Gumport 
“Introduction” in Altbach et al (n 47) 1 6, who distinguishes between academic freedom and substantive 
and procedural autonomy, the former indicating the what and the latter the how of academe. 
54 BVerfGE 35, 79. The historical recognition of university autonomy obviously also played a role – 
Maunz-Dürig (n 43) 145ff. See also Naumann and Krais “German Federal Republic” in Altbach (ed) 
International Higher Education: An Encyclopedia (1991) 688-692. 
55 This issue, and the unique nature of the university as an organ of state, but still a bearer of the right to 
academic freedom, has been explained at length in Malherbe (n 38 1999). See also Rautenbach and 
Malherbe Constitutional Law (1999) 78-79. 
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Constitution as part of the right to academic freedom, and that any limitation on 
autonomy must comply with the general limitations clause, section 36. 

It could be argued that, in principle, academic freedom and university autonomy 
cannot be separated and that the latter is merely the collective exercise of academic 
freedom. The close relationship between the two concepts cannot be denied.56 Even if it 
would be correct to contend that the former relates to the individual lecturer or researcher 
and the latter to the institution,57 it remains true that the lecturer teaches and conducts her 
research within the university environment. The two, therefore, tend to go hand in hand 
but are not synonymous. First, the actual content of academic freedom and university 
autonomy differ in the sense that the former refers to the rights of the individual 
academic, whereas the latter refers to those aspects of the right to be pursued by the 
institution. Secondly, although autonomy over academic-related matters includes matters 
of primary importance to the individual lecturer, academic freedom applies to everybody 
involved in the practice of science and not only to lecturers.58 Thirdly, and more 
important, whereas an autonomous university may restrict the academic freedom of its 
lecturers, and autonomy, therefore, is no guarantee of academic freedom, it is a question 
whether academic freedom can flourish in the absence of autonomy. Presumably, when 
the state restricts the autonomy of universities to decide for themselves their research and 
teaching priorities and methods, it does so because it wishes to impose its own objectives 
and policies. It is, therefore, doubtful whether a state that restricts university autonomy 
will allow substantially more freedom to lecturers to decide on what and how they will 
conduct their teaching and research.59 The extent to which current policies prescribe the 
content of curricula, the methods of teaching as well as who may teach, and thus 
undermine both academic freedom and university autonomy, confirms this argument. The 
view that the two concepts are mutually supporting and that it is desirable to encourage 
both if each is to flourish, remains, therefore, the best summary of the symbiotic 
relationship between the two concepts.60

 As suggested, university autonomy nevertheless has a wider scope than the 
academic freedom of the individual lecturer. The conduct and interests of universities 
protected by the right to academic freedom can accordingly be summarised as follows:61

 
• Appointments in the highest governing body of the university. Note that as a societal 

institution dependent to an extent on public funds, the community and the state are 
represented in this body.62 

                                                           
56 Malherbe (n 31) 365-366; Bray (n 28) 221-223. 
57 Bray (n 28) 182. 
58 S 16(1)(d) actually emphasises this by the separate reference to freedom of scientific research. 
59 Bessant “The erosion of university autonomy in Australia” 1982 Vestes 32 explains: “The freedom of the 
individual academic to pursue his or her teaching and research as he or she wishes is closely linked with the 
ability of the academic staff to influence university policies on teaching and research, just as the latter is 
dependent on the ability of the university to devise its own programmes of teaching and research without 
outside interference.” 
60 Tight “So what is academic freedom?” in Tight (ed) Academic Freedom and Responsibility (1988) 123. 
See Malherbe (n 31) 366. 
61 Malherbe (n 31) 365. See Kaul Governance of Universities: Autonomy of the University Community 
(1988) 228; Bartos “The academic freedom charter experience” 1990 The Australian Universities’ Review 
27-28. 
62 Bray (n 28) 156. 
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• Adoption of an institutional statute and regulations, subject to the governing 
legislation. The statute must be submitted to the Minister for approval.63 

• Composition of academic structures of the university, like the senate and faculty 
boards. 

• Determination of teaching and research priorities. This is influenced in practice by 
financial considerations and the priorities of the public and private sectors which 
subsidise research or donate money for it. However, the actual determination of 
priorities should not be taken out of the hands of universities. In the exercise of this 
right, the university must also respect the academic freedom of the individual lecturer. 

• Raising and utilisation of funds and the allocation of approved public funds in 
accordance with reasonable conditions imposed by the state.64 

• Appointment, conditions of service, remuneration, promotion and dismissal of 
academic and other staff.65 This is balanced by the individual lecturer’s right to 
tenure.66 

• Admission requirements and the selection, admission and re-admission of students 
and the termination of their registration.67 Bound by the Bill of Rights, a university 
must comply, for example, with the rules of natural justice when it takes decisions in 
this regard.68 

• Disciplinary measures and procedures applicable to students and staff.69 
• Institution of faculties, departments, and curricular and extra-curricular qualifications 

(degrees and diploma’s), with the approval of the Minister. 
• Institution of certificates. 
• Determination of the content of curricula. In this regard, the far-reaching implications 

of the functions of the South African Qualifications Authority and the Council on 
Higher Education must be kept in mind.70 

• Examinations (assessment) and the conferral of qualifications. 
• Internal management and administration. 
• Where applicable, determination of the medium of instruction.71 
 
Clearly, these powers and functions are exercised subject to the law in general and the 
Constitution in particular. Inter alia, the university must act within the parameters of laws 

                                                           
63 S 33 of the Higher Education Act 101 of 1997. 
64 See eg s 39(3) of the Higher Education Act 101 of 1997. See eg University of Cape Town v Ministers of 
Education and Culture (House of Assembly and House of Representatives) 1988 3 SA 203 (C). 
65 As mentioned above, this is regulated by labour law and administrative law. See s 34(3) of the Higher 
Education Act 101 of 1997. 
66 See eg Yates v University of Bophuthatswana 1994 3 SA 815 (BGD). 
67 This is recognised in s 37 of the Higher Education Act 101 of 1997, with the qualification that a univer-
sity’s admission policy must provide appropriate measures for the redress of past inequalities and may not 
unfairly discriminate in any way (s 37(3)). 
68 See eg Lunt v University of Cape Town 1989 2 SA 438 (CPD); Zwelibanzi v University of Transkei 1995 
1 SA 407 (Tk GD). Nowadays, the Promotion of Administrative Justice Act 3 of 2000 applies. 
69 This was recognised in Durr v Universiteit van Stellenbosch 1990 1 SA 962 (CPD). See also s 36 of the 
Higher Education Act 101 of 1997. 
70 Par B above. See also the powers of the Minister in this regard set out in s 3 of the National Education 
Policy Act 27 of 1996, which also applies to higher education. 
71 S 27(2) of Act 101 of 1997. 
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such as the Higher Education Act. Furthermore, whenever the university violates the 
rights of a staff member, a student or anybody else, its actions are invalid unless they 
comply with the limitation provisions in the Constitution.72 The limitations that the state 
may impose on the autonomy of universities through legislative or executive actions are 
equally subject to the limitation provisions. 
 It should be noted that the matters listed above as the content of university 
autonomy are quite reasonable and that nothing has been included that has not formed 
part of autonomy before. The White Paper on Higher Education indeed summed up the 
content of institutional autonomy as follows:73

 
“The principle of institutional autonomy refers to a high degree of self-
regulation and administrative independence with respect to student 
admissions, curriculum, methods of teaching and assessment, research, 
establishment of academic regulations and the internal management of 
resources generated from private and public sources. Such autonomy is a 
condition of effective self-government.” 

 
On the basis of the above overview of current policies being imposed on higher 
education, and the extent to which the autonomy of universities over matters such as 
admissions, curricula, teaching methods, and internal management have been 
undermined,74 there can be no question that Government does not in the slightest adhere 
to its own definition of institutional autonomy, and probably has not done so since the 
publication of the White Paper in 1997. 

The White Paper then states under what circumstances and for which reasons 
autonomy may be limited: 
 

“However, there is no moral basis for using the principle of institutional 
autonomy as a pretext for resisting democratic change or in defence of 
mismanagement. Institutional autonomy is therefore inextricably linked to 
the demands of public accountability.” 

 
To this, the obvious retort is that the sweeping transformation policies currently being 
imposed on higher education are not restricted to institutions resisting democratic change 
or guilty of mismanagement. What is happening is affecting every higher education 
institution deeply and profoundly and is something totally different from merely ensuring 
a democratic and well-managed system. What is being imposed is a completely new 
system of higher education in which the institutions do not enjoy any significant form of 
autonomy. Higher education institutions should stand up and claim back their autonomy, 
not because of reasons of self-interest, but for the sake of the future of higher education 
itself. 
 In this regard, reference should be made to the term “conditional autonomy” used 
in the CHE report on good governance.75 The report states that there is a good case for a 

                                                           
72 Particularly s 36, the general limitations provision. 
73 White Paper (n 5) 7. 
74 Par B above. 
75 CHE Policy Report: Promoting Good Governance in South African Higher Education, May 2002 p 46. 
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high degree of institutional autonomy, but that the state must play a role in steering the 
higher education system in the national interest. The report then proceeds as follows: 
 

“This can best be described as “conditional autonomy” – a balance 
between the substantive autonomy of institutions to determine their own 
policies, and the restrictions on their procedural autonomy that follow 
from the state’s control over the overall policy framework, funding and 
other means of control.”76

 
More than one objection may be raised to this view. First, this view is not a true 
reflection of the present relationship between the state and higher education. As 
explained above, the extent to which government controls higher education does not 
leave room even for so-called “conditional autonomy”. Secondly, the distinction between 
so-called substantive and procedural autonomy (which has also been made in the 
“Framework for Transformation”-document of 1996,77) also does not reflect current 
practice. The extent to which Government interferes in the affairs of universities cannot 
objectively be described as merely procedural. The policy framework described in this 
paper very much affects the so-called substantive autonomy of institutions as well. 
Thirdly, the proper point of departure to structure the relationship between the state and 
higher education is not a term which diminishes institutional autonomy right from the 
start, but section 16(1)(d) of the Constitution, which affords institutions a full measure of 
autonomy – which autonomy may then be limited in accordance with section 36. 
 
 
 
D. ACCOUNTABILITY 
 
1. THE CONCEPT OF ACCOUNTABILITY 
 
Accountability, which means to give an account of, explain or justify one’s actions, is 
first and foremost a political concept. One may, of course, also refer to financial 
accountability, legal accountability (or liability), and reputational (or media) 
accountability. The accountability of private companies belong , for example, to these 
forms of accountability. 

As a political concept, though, accountability refers to the duty of an elected 
government to remain responsible or accountable to those who have put them in power, 
which is the electorate. In practice, accountability is primarily enforced by the legislature, 
which ensures on behalf of the electorate that the executive, in performing its governing 
functions, acts in accordance with the mandates conferred on it by the legislature. 
Accountability thus refers to the duty of the executive towards the legislature as the 
representative of the people. Evidently, accountability is a key element to ensure 
democratic government. 
 Accountability has become a constitutional concept and norm. Section 1 of the 
Constitution provides as one of the basic values underlying the Republic, “universal adult 
                                                           
76 P 46. 
77 CHE Discussion Document: A Framework for Transformation, April 1996, p 103. 
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suffrage, a national commmon voters roll, regular elections and a multi-party system of 
democratic government, to ensure accountability, responsiveness and openness” 
(emphasis added). Section 55(2) provides that the National Assembly must provide for 
mechanisms to ensure that all executive organs of state in the national sphere of 
government are accountable to it.78 Section 195(1)(f) provides as one of the principles by 
which public administration must be governed, that public administration must be 
accountable. Running alongside accountability are the constitutional right to receive 
written reasons for administrative actions,79 the right of access to information,80 and the 
possibility of judicial review of government actions.81 These are essential mechanisms in 
a democratic system to ensure the accountability of the government. 
 In the proper political/constitutional sense of the word, accountability means that 
the executive government (and an individual minister) has a duty to explain its actions to 
Parliament, must admit mistakes being made and must promise to correct them, and that 
an individual minister must resign if he or she accepts personal responsibility for a 
mistake.82

 
 
 
2. THE ACCOUNTABILITY OF UNIVERSITIES 
 
One may apply the above notion of accountability to universities. In terms of the 
definition of an organ of state in section 239 of the Constitution, they are, after all, organs 
of state, because they are institutions “exercising a public power or performing a public 
function in terms of any legislation”.83 This matter has been explained at length 
elsewhere,84 and for the purposes of this paper it is accepted that universities are organs 
of state that are accountable as required by the relevant provisions of the Constitution. 
 The White Paper on Higher Education of 1997, which accepted the accountability 
of universities as one of its basic principles, explained the concept as follows:85

 
“The principle of pubic accountability implies that institutions are 
answerable for their actions and decisions not only to their own governing 
bodies and institutional community but also to the broader society. Firstly, 
it requires that institutions receiving public funds should be able to report 
how, and how well, money has been spent. Secondly, it requires that 
institutions should demonstrate the results they achieve with the resources 
at their disposal. Thirdly, it requires that institutions should demonstrate 
how they have met national policy goals and priorities.” 

 

                                                           
78 See also s 42(3). According to s 114(2), provincial legislatures have the same duty in respect of 
provincial organs of state. 
79 S 33(2). 
80 S 32(1). 
81 Cf the right of access to courts of law in s 34. 
82 Venter Government and Politics in the New South Africa (2001) 69-70. 
83 Par (b)(ii) of the definition. 
84 Malherbe (n 38 1999) 335-341. 
85 White Paper (n 5) 7. 
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3. CURRENT FORMS OF UNIVERSITY ACCOUNTABILITY 
 
What are the implications of the accountability of universities? Firstly, it should be kept 
in mind that as public bodies, universities are already accountable in different ways. 
(Measures of control instituted by the Minister and his Department are not included 
because in terms of the above definition of accountability, those measures do not 
constitute accountability, but mere executive control – see par 2.3 below.) Current 
measures to enforce accountability are accordingly as follows: 
 
(a) In terms of section 55(2), Parliament is supposed to maintain oversight over 

universities as organs of state. In practice, this is happening very indirectly, and 
probably very ineffectively, through the reporting done by the Department of 
Education to Parliament. 

 
(b) The principles of public administration in section 195 of the Constitution, which 

include accountability, apply to universities. 
 
(c) Legislation such as the Promotion of Access to Information Act 2 of 2000, and the 

Promotion of Administrative Justice Act 3 of 2000 apply to universities. In addition, 
the Public Protector86 and the South African Human Rights Commission87 are 
entitled to investigate the affairs of universities should those offices receive 
complaints. 

 
(d) Being public bodies, nothing prevents the media and the public from enquiring into 

the affairs of universities to assess their performance and to determine whether 
public money is well spent. 

 
It seems as if these existing mechanisms could be utilised more effectively, though, 
because it is common cause that such direct accountability has not been enforced very 
scrupulously against universities so far. 
 
 
 
4. GUIDELINES FOR UNIVERSITY ACCOUNTABILITY 
 
The accountability of universities could possibly be improved in a number of ways. What 
follows are some guidelines on how to approach this latter question: 
 
(a) In addition to any other sources of revenue that they may have, universities receive 

public money and should in the final analysis be accountable to the electorate on 
whose behalf that money was approved by Parliament. The necessity and desirability 
of universities being held publicly accountable is thus beyond question. 

                                                           
86 Public Protector Act 23 of 1994. 
87 South African Human Rights Commission Act 54 of 1994. 
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(b) Accountability should not be confused with control. There is a notion that the 

accountability of universities will be enhanced by the extension of executive control 
over universities. That is a fallacy for the following reasons: 

 
(i) Firstly, accountability means to take responsibility on one’s own behalf. If 

universities are reduced as at present to simply taking orders from the Minister 
and Department, they are not accountable and need not explain their actions 
themselves; they simply become departmental instruments on whose behalf 
the Minister will bear the responsibility. Universities are organs of state, 
juristic persons in their own right, and should be allowed to take responsibility 
for themselves. As a matter of fact, it may be argued that it would be 
inconsistent with the Constitution if an organ of state is prevented from being 
held directly accountable. 

(ii) Secondly, political accountability to Parliament as required by the Constitution 
is not strengthened by transferring (which will be the result of increased 
ministerial control) the accountability of universities to another functionary 
and institution also accountable to Parliament, namely the Minister and the 
Department of Education. How can they ensure the accountability of 
universities if they themselves are subject to such accountability?  

 
(c) There is no logical link between accountability and the centralisation of powers over 

higher education. As a matter of fact, they seem to be mutually exclusive concepts. 
The centralisation of powers in the hands of the executive merely serves to increase 
the volume of matters for which the Minister and his Department take responsibility, 
and merely increases the difficulty for Parliament to maintain oversight of the 
exercise of government powers. Centralisation thus stands in the way of greater direct 
accountability of institutions of higher education. The real purpose of centralisation 
should be seen for what it is, namely to impose government policy on universities and 
not to enhance the accountability of universities. 

 
(d) The accountability of universities should be effected within their peculiar 

environment and with due regard to the principles of academic freedom and 
institutional autonomy. This does not require the striking of a balance between 
autonomy and accountability, resulting in a situation of so-called “conditional 
autonomy”. Instead, this requires the recognition and protection of academic freedom 
and institutional autonomy, and the consequent utilisation or institution of 
mechanisms to enforce the direct accountability of universities as public bodies that 
can take responsibility for themselves. 

 
(e) Therefore the accountability of universities should be strengthened through the 

application and improvement of existing mechanisms, and the possible introduction 
of new mechanisms, and not through increased control by the Minister and 
Department. In addition, the relationship between accountability and other democratic 
principles such as openness, legality and representativeness should be appreciated in 
the process. 
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NOTE: It should be explained that the concern of this paper is with the relationship 
between the state and higher education in general, and not with the powers of the 
Minister to intervene in cases of mismanagement at specific institutions. For such cases, 
the Higher Education Act provides for the appointment of independent assessors and 
administrators, as well as other forms of correctional action by the Minister.88 These 
mechanisms should be utilised whenever necessary, of course with circumspection, but it 
would be wrong to assess the higher education system, and structure the relationship 
between the state and higher education, on the basis of the experience with those 
institutions where such action may be necessary. In the interest of higher education, 
institutions should be treated on a differentiated basis in order to allow greater autonomy 
for those institutions that have proven themselves to function on an international level. If 
scope for such differentiation is not built into the system urgently, such institutions may 
become discouraged and their initiative and excellence may easily be compromised. 
South African higher education cannot afford that to happen. 
 
 
 
5. SUGGESTIONS FOR ENFORCING ACCOUNTABILITY 
 
On the basis of the above guidelines, the following suggestions may be made for 
improving the accountability of universities: 
 
(a) As organs of state which are accountable according to the Constitution,89 universities 

should submit formal reports to Parliament, which could either be channelled through 
the Department of Education to Parliament, or could be tabled directly in Parliament. 
The reports should comply with the criteria and requirements determined by 
Parliament, and should be considered by the Education Portfolio Committee of 
Parliament. Section 41 of the Higher Education Act already provides for records and 
information that universities must keep and provide to the Minister, and this provision 
could be extended to provide for this form of reporting. 

 
(b) In addition, the reports of universities should be made public in order for them to be 

considered in the public domain by the media and the electorate themselves. This 
would ensure the transparency also required by section 1 of the Constitution without 
which accountability cannot be enforced properly. It would also encourage the 
involvement of the public in ensuring that higher education remains accountable. 

 
(c) Higher education institutions could be included in Schedules 2 and 3 of the Public 

Finance Management Act 1 of 1999 as public entities that must submit financial 
reports as required by the Act. (This would require an amendment of section 47(3)(c), 
which expressly excludes higher education institutions from the application of the 
Act.) Under the PFMA the accounting officers of public entities are obliged to keep 
proper financial records and statements and must submit those records and statements 

                                                           
88 See eg sections 41A – 49 of Act 101 of 1997. 
89 Ss 55(2) and 195. 



 20

to Parliament annually.90 Such reporting would enable Parliament as well as the 
public to scrutinise the financial and other affairs of universities and to hold them 
accountable as required by the Constitution. 

 
(d) Existing mechanisms through which accountability may be enforced should be 

utilised more effectively. One may again refer to mechanisms such as the Promotion 
of Access to Information Act, the Promotion of Administrative Justice Act, the Public 
Protector and the SA Human Rights Commission. 

 
It is submitted that these forms of accountability are constitutional, and much more in 
line with the definition of accountability in the White Paper on Higher Education than the 
increased executive control that we are experiencing at present. 
 
 
 
E. CONCLUSION 
 
It cannot be denied that the relationship between the state and universities is inherently 
delicate and uneasy. As they have different roles in society, if not necessarily different 
objectives, that should not be surprising. However, if not properly approached and 
structured, their relationship may become destructive to higher education and, in the final 
analysis, to society itself. For the benefit of society, their relationship should be based on 
proper rules of the game. 

It should be understood that universities do not exist for their own sake. They 
exist for the benefit of society. Their academic freedom and their autonomy are not static 
concepts and should keep up with developments, needs and tendencies in society. A core 
remains, however, which needs to be cherished with great care – not only for the sake of 
the freedom necessary to practice science, but for the sake of a democratic society itself, 
which is always tempted to become entangled in short-term issues and priorities. The 
purpose of academic freedom and university autonomy is not to isolate universities from 
societal issues and challenges, nor to perpetuate the inequalities and injustices of the past. 
Universities are closely involved in and committed to the creation of a just and better 
society. In order for universities to fulfil this role, however, the rules of the game must be 
respected. 

First, all stakeholders should recognise that academic freedom and university 
autonomy have become constitutional concepts, legally enforceable constitutional rights, 
which has placed the relationship between the state and universities on a firm legal 
foundation that should be respected by everybody. Academic freedom and autonomy 
cannot be disposed of by a mere reference in a White Paper or the Preamble to the Higher 
Education Act. It may also not be qualified without reference to its constitutional 
meaning by suddenly reducing it to “conditional autonomy”.91 The Constitution requires 
that academic freedom and autonomy be respected, protected, promoted and fulfilled in 

                                                           
90 S 40 of Act 1 of 1999. 
91 CHE “Promoting Good Governance in South African Higher Education” May 2002. 
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all the activities of the state.92 This requires the state to cherish our institutions of higher 
education and not to beat them into submission. 

Secondly, universities and individual academics must continue to test the frontiers of 
knowledge and the state must allow universities full freedom to pursue scholarship and 
advance all forms of knowledge. The contribution of universities is the promotion of all 
forms of knowledge and that, in the final analysis, is the only way in which universities 
can fulfil their obligation towards society. 

Thirdly, the state and universities should both appreciate their respective roles and 
status in an open and democratic society. Both serve society and their relationship should 
be characterised by partnership and co-operation, and not by unilateral or prescriptive 
action by any party. 

Only if the rules of the game are respected, we shall be able to honour Hennie 
Rossouw’s confidence that the university will be able to “…maintain its unique identity 
as a centre of free, independent inquiry, an agent of intellectual and cultural renewal and 
a stronghold of an education that furthers an inclusive, universal experience and 
expression of humanity”.93

 
 
 
RASSIE MALHERBE 
PROFESSOR OF PUBLIC LAW 
RAU 
JOHANNESBURG 
18 JUNE 2003 

                                                           
92 S 7(2) of the Constitution. 
93 Rossouw Universiteit, Wetenskap en Kultuur (1993). 
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