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2 ABSTRACT 
 
1. The FXI submission comprises a covering letter and a supplementary paper by Jane Duncan, 

originally presented as the 2007 Harold Wolpe Memorial Lecture.  The FXI is a voluntary, non-
governmental organisation which focuses on issues of free expression and access to information. 
Its core work is to fight against censorship and assist in the creation of an environment where 
people and organisations are able freely to express themselves. The FXI and its law clinic 
undertake a wide range of activities in support of these objectives. 

2. The covering letter argues that the growing disciplinary culture in tertiary institutions indicates a 
systemic shift in the academic freedom climate that places greater controls on academics and 
students on the basis of what they say.  It urges the CHE to pursue Jane Duncan’s proposals for: 
an audit of all subsidiary legislation at tertiary institution level, encompassing conditions of 
service, rules governing student activities on campus and all rules and by-laws impacting on 
academic freedom on campus; and a campus freedom of expression code and an ombudsman of 
academia, entrenching the basic principles of free speech and setting out the procedures for 
disciplining of staff and students based on a ‘for us, by us’ form of self-regulation.  It then goes 
on to a discussion of self-regulation in the South African media and public, discussing relative 
advantages and disadvantages. 

3. The submission argues that parallels between the self-regulation of the media and the self-
regulation of academia are clear. Bolstering the independence of tertiary institutions, and having 
a regulator in the first place, is important for a number of reasons. First, given the history of 
abuse in respect of government interference in tertiary institutions, having an independent 
authority to regulate activity on campus is essential in order to make a decisive break with the 
past. Second, given the dire state of access to education in South Africa, it is critical for an 
independent body to review conduct by staff and students, which has an impact on the wider 
audience of learners. Third, the authority to regulate activities by staff and students is required to 
fulfil the crucial and ongoing role of regulating academic activity in the public interest. Fourth, 
the recent past has demonstrated that even when institutions have a degree of independence 
from the state, that does not necessarily translate into academic freedom for the academics that 
work within these institutions. A self-regulatory framework for academia would thus ensure that 
the academy is protected from external censorship and pressure while still allowing a ‘peer 
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review’ mechanism to set standards and measure academics against these standards. 
Furthermore, complaints against academics can thus be entertained by the key stakeholders – 
academics themselves, rather than by external forces with political agendas. 

4. Jane Duncan’s paper argues that university communities in South Africa are becoming 
increasingly divided over what can and cannot be said in university contexts; that recent 
disciplinary cases involving both staff and students are indicative of a systemic shift in the 
academic freedom climate; and that this bodes ill for a democratising society.  She discusses the 
following trends with detailed examples (not referenced here): 
4.1. The upward trend of labour cases relating to the freedom of expression of staff at 

universities mirrors the upward trend in freedom of expression-related labour cases (or 
workplace censorship) generally.  Universities and other employers who accuse staff of 
undue criticism or defamation are arguing in effect that the employment contract 
supersedes the constitutional rights of individuals and groups, and are ignoring the 
importance of protecting political speech in a democratic society. 

4.2. The corporatisation of academia is visibly shifting the traditions and climate of academic 
freedom through changes in intra-institutional relationships: the labour relations 
dispensation that applies in broad society is being imported into universities; the disciplinary 
processes used for staff and students are increasingly ‘technicised’; the principle of peer 
review is eroded; and narrower and narrower interpretations of ‘misconduct’ are applied. 

4.3. Intensified state steering of academia is bringing additional pressures to bear on academic 
freedom at institutional level.  Duncan argues that ‘if single-mindedness [in the purpose and 
mission of higher education institutions] is imposed from above, it will be resisted by critical 
minds. The imposition [by government] of a single-minded purpose based on the 
oxymoronic notion of progressive competitiveness has generated its own contradictions, 
and hence its own opposition. State sanctioned managerialism dictates a single-minded 
response: disciplinary action.’ 

4.4. ‘Post-9/11 neo-conservatism’ is hostile to controversial forms of free speech and finds an 
outlet in ‘surveillance regimes’ of managements.  At least two South African institutions are 
showing themselves tempted towards the latter in drafting their electronic communications 
policies, while other instances may emerge through censorship legislation (e.g Film and 
Publications Amendment Bill). 

5. As a means of addressing these worrying trends, the paper makes a number of concrete 
proposals, while recognising that technical solutions would not necessarily fully address political 
problems: 
5.1. First, the paper concludes that there is a need for an audit of all subsidiary legislation at 

institutional level, to cover universities’ conditions of service, rules governing student 
activities on campus and all rules and by-laws impacting on academic freedom on campus. 
The primary purpose of such an audit would be to test the constitutionality of these. 

5.2. Second, student, academic and worker organisations based on campus should consider 
advocating for a freedom of expression code, as a tool complementary, for example, to the 
Kampala Declaration which sets out procedures for disciplining of staff based on democratic 
means of self-government by academics, and entrenches the basic principle of free speech.   
The process of debate around such a code would facilitate deep engagement by academics, 
students and university communities with the issues and so translate, for example, into 
clarity as to what administrative actions could be considered academic freedom violations. 

5.3. Third, the question of enforcement of any code would need to be addressed.  Thus campus-
based and off-campus organisations would need to debate the possibility of establishing an 



CHE HEIAAF submission abstract: 33_FXI 

 3

academic self-regulatory structure to adjudicate on violations of a freedom of expression 
code. 


